
,

and ROSS LABORATORI ES,
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Def endant s .

and per manen

FI NAL CONSENT JUDGMENT AND AGREED PERMANENT I NJUNCTI ON

Thi s cause i s bef or e t he Cour t on t he wr i t t en agr eement of

Pl ai nt i f f , t he St at e of Texas ( ' t he St at e" ) and Def endant s Abbot t

Labor at or i es, Ross Pr oduct s Di vi si on, a di vi si on of Abbot t

Labor at or i es ( r ef er r ed t o i n St at e' s Four t h Amended Or i gi nal

Pet i t i on as Ross Labor at or i es) , Br i st ol - Myer s Squi bb Company, and

Mead Johnson & Company, i ncl udi ng Mead Johnson Nut r i t i onal gr oup

( " Def endant manuf act ur er s" ) f or ent r y of a f i nal consent j udgment

and agr eed per manent i nj unct i on . The Cour t i s f ul l y advi sed and on

consent of t he par t i es, i t i s her eby

ORDERED, ADJUDGED AND DECREED :

I .

JURI SDI CTI ON

1 .

	

The St at e' s Four t h Amended Or i gi nal Pet i t i on seeks ci vi l

f i nes, damages, at t or ney f ees and i nvest i gat i ve cost s under SS

15 . 20 and 15 . 21 of t he Texas Fr ee Ent er pr i se and Ant i t r ust Act

t he " Texas Ant i t r ust - . Act " ) TEX. BUS . & COM. CODE S 15 . 01 et sea .

Ar j unct i ve r el i ef under SS 15 . 20( b) and 15 . 21( b) of

t he Texas A11t i t >r Sf l Act ,

	

f or al l eged vi ol at i ons of t he Texas

Ant i t r ust 9

	

t u / ~oj ~~ wi t hi n and out si de t he St at e of Texas, ar i si ng

- ant f or mul a
: /

pr i ci ng and mar ket i ng pr act i ces of t he

No . 91- 13079

THE STATE OF TEXAS, S I N THE DI STRI CT COURT OF

S
Pl ai nt i f f , S

S
v . S

S TRAVI S COUNTY, TEXAS
ABBOTT LABORATORI ES, S
AMERI CAN ACADEMY OF S
PEDI ATRI CS, BRI STOL- S
MYERS SQUI BB COMPANY, S 331st JUDI CI AL DI STRI CT
MEAD JOHNSON & COMPAN S



Def endant manuf act ur er s . Pl ai nt i f f ' s Pet i t i on f ur t her seeks

damages and puni t i ve damages f or f r aud and ci vi l conspi r acy under

t he st at e common l aw.

2 .

	

Thi s Cour t has j ur i sdi ct i on over t he subj ect mat t er of

t hi s act i on and t he par t i es her et o under S 15 . 26 of t he Texas

Ant i t r ust Act and under Ar t i cl e u, Sect i on 8 of t he Texas

Const i t ut i on .

I I .

APPLI CABI LI TY

1 .

	

The St at e and Def endant manuf act ur er s have compr omi sed

and set t l ed al l t he St at e' s cl ai ms f or r el i ef agai nst Def endant

manuf act ur er s and t hei r par ent s, subsi di ar i es, di vi si ons and

i ndemni t ees ar i si ng out of t he pr i ci ng and mar ket i ng
'
461" " ' i nf ant

f or mul a pr oduct s i n Texas pr i or t o t he dat e of t hi s Fi nal Consent

Judgment and Agr eed Per manent I nj unct i on ( " Consent Judgment " ) .

r t her , t he St at e and Def endant manuf act ur er s have compr omi sed and

set t l ed any pot ent i al but unasser t ed cl ai ms f or r el i ef agai nst t he

St at e ar i si ng out of t he St at e' s i nvest i gat i on or br i ngi ng of t hi s

l awsui t . The St at e and Def endant manuf act ur er s have agr eed t o t he

ent r y of t hi s Fi nal Consent Judgment and Agr eed Per manent

I nj unct i on and . have ent er ed i nt o a Rel ease and Set t l ement Agr eement

1S l
Q

Qdat ed
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( " Set t l ement Agr eement " ) .

MMA4r 913004

2 . Def endant manuf act ur er s have deni ed and do deny al l

char ges of wr ongdoi ng of any ki nd what soever and have asser t ed

af f i r mat i ve def enses agai nst t he cl ai ms al l eged i n t he St at e' s

Four t h Amended Or i gi nal Pet i t i on .

3 . Nei t her t hi s Consent Judgment nor Def endant

manuf act ur er s' consent t her et o const i t ut e a f i ndi ng or

det er mi nat i on or an admi ssi on t hat Def endant manuf act ur er s have

engaged i n conduct i n vi ol at i on of t he ant i t r ust l aws or any ot her

l aws . For pur poses of S 15 . 22 of t he Texas Ant i t r ust Act , t hi s

i nj unct i on const i t ut es a f i nal consent j udgment ent er ed bef or e any

t est i mony at t r i al has been t aken . Nei t her t hi s Consent Judgment

nor t he Set t l ement Agr eement nor Def endant manuf act ur er s' consent

t her et o may be used by t he par t i es her et o as evi dence or i n any

ot her way i n t hi s act i on or i n any ot her pr oceedi ng or l i t i gat i on .



4 .

	

Not hi ng cont ai ned i n t hi s Fi nal Consent Judgment i s or

has been cr eat ed f or t he benef i t of any t hi r d par t y, and not hi ng

her ei n shal l be const r ued t o pr ovi de any r i ght s t o any t hi r d par t y .

I I I .

WAI VER OF APPEAL

Def endant manuf act ur er s and t he St at e f r eel y and wi t hout

coer ci on wai ve al l r i ght s t o appeal or ot her wi se chal l enge or

cont est t he val i di t y of t hi s Fi nal Consent Judgment and Agr eed

Per manent I nj unct i on, except as ot her wi se pr ovi ded her ei n .

I V .

DEFI NI TI ONS

For t he pur poses of t hi s Or der , t he f ol l owi ng def i ni t i ons

shal l appl y :

1 .

	

" I nf ant f or mul a" means a f ood, as descr i bed i n 21 U. S . C.

§ 321( aa) , whi ch pur por t s t o be or i s r epr esent ed f or speci al

di et ar y use sol el y as a f ood f or i nf ant s by r eason of si mul at i on of

sui t abi l i t y as a compl et e or par t i al subst i t ut ehuman mi l k or i t s

f or human mi l k .

2 .

	

' WI C"

Women, I nf ant s

et sea . , whi ch

Amer i can I ndi an t r i bes, and i s r egul at ed by t he Uni t ed St at es

Depar t ment of Agr i cul t ur e . The WI C pr ogr am di st r i but es f ood

pr oduct s, i ncl udi ng i nf ant f or mul a, and nut r i t i on educat i on t o

par t i ci pant s who qual i f y on t he basi s of i ncome and nut r i t i onal

r i sk . The Texas Depar t ment of Heal t h admi ni st er s t he WI C pr ogr am i n

Texas ( ' t he Texas WI C Pr ogr am" ) .

3 . " Compet i t i ve manuf act ur er of i nf ant f or mul a" means a

company engaged i n t he manuf act ur e or sal e of i nf ant f or mul a i n t he

Uni t ed St at es .

	

For pur poses of t hi s def i ni t i on, t he , successor s,

assi gns, subsi di ar i es, j oi nt vent ur e par t ner s, di vi si ons, gr oups,

and af f i l i at es cont r ol l ed by a def endant manuf act ur er or i t s

subsi di ar i es ar e not " compet i t i ve manuf act ur er s" of t hat def endant

manuf act ur er .

16M49A2M004

means t he Speci al Suppl ement al Food Pr ogr am f or

and Chi l dr en as descr i bed i n 42 U. S . C. §§ 1786

i s admi ni st er ed by t he r espect i ve st at es and



V .

STATUTORY LI EN

The st at ut or y l i en pur suant t o Ar t i cl e 1302- 5 . 08 of t he Texas

Revi sed Ci vi l St at ut es on al l pr oper t y of , t he Def endant

manuf act ur er s ar e di ssol ved .

VI . -

I NJUNCTI ON

EACH DEFENDANT MANUFACTURER, I TS PREDECESSORS, SUCCESSORS,

ASSI GNS, SUBSI DI ARI ES, JOI NT VENTURE PARTNERS, DI VI SI ONS, GROUPS,

AND AFFI LI ATES CONTROLLED BY SUCH DEFENDANT MANUFACTURER, GROUPS,

AND AFFI LI ATES CONTROLLED BY I TS SUBSI DI ARI ES, AND THEI R RESPECTI VE

DI RECTORS, OFFI CERS, EMPLOYEES, AGENTS, AND REPRESENTATI VES, AND

THEI R SUCCESSORS AND ASSI GNS, ARE HEREBY PERMANENTLY RESTRAI NED AND

ENJOI NED FROM, DI RECTLY OR I NDI RECTLY, THROUGH ANY CORPORATI ON,

SUBSI DI ARY, AFFI LI ATE, DI VI SI ON, OR OTHER DEVI CE:

1 .

	

I nt ent i onal l y exchangi ng i nf or mat i on wi t h any compet i t i ve

manuf act ur er of i nf ant f or mul a r el at i ng t o t he adver t i si ng i n t he

Uni t ed St at es, i t s t er r i t or i es or possessi ons, of i nf ant f or mul a

t hr ough t he mass medi a di r ect l y t o t he consumer .

2 .

	

Ent er i ng i nt o or at t empt i ng t o ent er i nt o any agr eement ,

or enf or ci ng any such agr eement , wi t h any ot her compet i t i ve

manuf act ur er of i nf ant f or mul a t o r ef r ai n f r om or r est r i ct

ot her wi se l egal i nf ant f or mul a mar ket i ng pr act i ces i n t he Uni t ed

St at es, i t s t er r i t or i es or possessi ons .

3 .

	

Sol i ci t i ng any compet i t i ve manuf act ur er of i nf ant f or mul a

t o adher e t o or adopt any pr ovi si on r est r i ct i ng adver t i si ng i n t he

Uni t ed St at es, i t s t er r i t or i es or possessi ons, of i nf ant f or mul a

t hr ough t he mass medi a di r ect l y t o t he consumer , i ncl udi ng, but not

l i mi t ed t o, such pr ovi si ons cont ai ned i n t he I nf ant For mul a

Counci l ' s Dr af t Pol i ci es and Pr act i ces, t he Amer i can Academy of

Pedi at r i cs' Mar ket i ng Code . or pol i cy st at ement s, t he Wor l d Heal t h

Or gani zat i on I nt er nat i onal Code of Mar ket i ng of Br east - Mi l k

Subst i t ut es, or any ot her i ndust r y- wi de pol i cy st at ement or

pr oposal on domest i c i nf ant f or mul a mar ket i ng pr act i ces ; pr ovi ded,

18Sd49AZ913004



however , t hat not hi ng cont ai ned i n t hi s par agr aph shal l pr event any

Def endant manuf act ur er f r om di scussi ng or communi cat i ng t o per sons

ot her t han i nt ent i onal l y t o compet i t i ve manuf act ur er s of i nf ant

f or mul a i t s posi t i on concer ni ng t he desi r abi l i t y or appr opr i at eness

of any such pol i ci es, pr act i ces, codes, or st at ement s .

4 .

	

Ent er i ng i nt o or at t empt i ng t o ent er i nt o any agr eement ,

or enf or ci ng any such agr eement , wi t h any compet i t i ve manuf act ur er

of i nf ant f or mul a r egar di ng r ebat es t o be bi d f or t he r i ght t o

suppl y i nf ant f or mul a t o any WI C pr ogr am or gr oup of pr ogr ams i n

whi ch t he st at e of Texas i s a par t i ci pant .

5 . Request i ng, r ecommendi ng or knowi ngl y encour agi ng any

st at e of Texas WI C of f i ci al t o admi ni st er bi ddi ng on i nf ant f or mul a

r ebat es i n a manner cont r ar y t o t he r equi r ement s of appl i cabl e

f eder al or Texas st at ut es or r egul at i ons .

6 . Di scl osi ng, pr i or t o t he deadl i ne f or submi ssi on of

seal ed bi ds t o a WI C pr ogr am or gr oup of pr ogr ams i n whi ch t he

i nt ent i on t o par t i ci pat e i n

of i t s i nt ended bi d t o t hat

st at e of Texas i s a par t i ci pant , i t s

t he seal ed bi d pr ocess or t he amount

WI C pr ogr am or gr oup of pr ogr ams .

1 .

	

Not hi ng cont ai ned i n t hi s Or der shal l be const r ued t o

pr event Def endant manuf act ur er s f r om exer ci si ng r i ght s per mi t t ed

Fi r st Amendment t o t he Uni t ed St at es Const i t ut i on t o

pet i t i on any gover nment execut i ve agency or l egi sl at i ve body i n t he

Uni t ed St at es concer ni ng l egi sl at i on, r ul es, pr ogr ams or

pr ocedur es, or t o par t i ci pat e i n any gover nment admi ni st r at i ve or

j udi ci al pr oceedi ng i n t he Uni t ed St at es, i t s t er r i t or i es, or

possessi ons, i ncl udi ng, but not l i mi t ed t o, r espondi ng t o a r equest

f or i nf or mat i on f r om any gover nment of f i ci al .

under t he

i e" . OWi soo4

VI I .

CONSTRUCTI ON OF ORDER

2 .

	

Not hi ng cont ai ned i n t hi s or der shal l pr ohi bi t Def endant

manuf act ur er s f r om exchangi ng t echni cal , sci ent i f i c, or saf et y



i nf or mat i on on i nf ant f or mul a wi t h any ot her compet i t i ve

manuf act ur er of i nf ant f or mul a or f r om l i censi ng pr opr i et ar y

i nf or mat i on or t echnol ogy, pr ovi ded t hat such i nf or mat i on does not

r el at e t o t he adver t i si ng of i nf ant f or mul a di r ect l y t o consumer s

t hr ough mass medi a .

3 .

	

Not hi ng cont ai ned i n t hi s Or der shal l pr ohi bi t Def endant

manuf act ur er s f r om t aki ng any act i on t o chal l enge or pr event

adver t i si ng, pr omot i on, or mar ket i ng pr act i ces t hat i t r easonabl y

bel i eves woul d be f al se or decept i ve wi t hi n t he meani ng of S 5 of

t he Feder al Tr ade Commi ssi on Act , t he Lanham Act , t he Texas

Decept i ve Tr ade Pr act i ces Act , or ot her wi se cont r ar y t o l aw .

VI I I .

COMPLI ANCE

1 .

	

Commenci ng t he dat e t hi s Or der becomes f i nal and f or a

per i od of t hr ee ( 3) year s t her eaf t er , each newl y appoi nt ed member

of t he Boar d of Di r ect or s, newl y appoi nt ed or hi r ed di vi si onal or

cor por at e of f i cer or manager i al empl oyee of Def endant manuf act ur er s

or t hei r subsi di ar i es wi t h management r esponsi bi l i t y f or t he

manuf act ur e, sal e or mar ket i ng of i nf ant f or mul a ( i ncl udi ng

mar ket i ng and par t i ci pat i on i n WI C pr ogr ams) i n t he Uni t ed St at es,

i t s t er r i t or i es, and possessi ons, shal l be pr ovi ded a copy of t hi s

Or der wi t hi n t hi r t y ( 30) days of t he dat e on whi ch such per son i s

newl y appoi nt ed or empl oyed .

2 .

	

Each Def endant manuf act ur er shal l pr ovi de t he Of f i ce of

t he At t or ney Gener al of Texas wi t h ver i f i ed st at ement s of

compl i ance wi t h par agr aph VI I I . 1 . , above and a copy of i t s t hen

cur r ent cor por at e pol i cy on ant i t r ust compl i ance begi nni ng June 11,

1996, and annual l y t her eaf t er f or a per i od of t wo ( 2) year s .

3 .

	

For a per i od of t hr ee ( 3) year s f r om t he dat e t hi s Or der

becomes f i nal , each Def endant manuf act ur er shal l mai nt ai n and make

avai l abl e t o t he Of f i ce of t he At t or ney Gener al of Texas f or

i nspect i on and copyi ng upon r easonabl e not i ce, r ecor ds adequat e t o

t esam. oei aoa



show such Def endant manuf act ur er s' compl i ance- wi t h par agr aphs

VI I I . 1 . and 2 . , above .

4 .

	

Each Def endant manuf act ur er shal l , wi t hi n t went y ( 20)

days of such i nf or mat i on comi ng t o t he at t ent i on of such Def endant

manuf act ur er ' s r egi onal or nat i onal sal es management ( or compar abl e

successor posi t i ons) or execut i ve management , r epor t t o t he

Ant i t r ust Sect i on of t he Of f i ce of t he At t or ney Gener al of Texas,

i n wr i t i ng, any cont act , communi cat i on, or sol i ci t at i on t o such

Def endant manuf act ur er f r om any compet i t i ve manuf act ur er of i nf ant

f or mul a, any Uni t ed St at es t r ade or gani zat i on of such manuf act ur er s

r el at i ng t o adopt i on of , or - agr eement t o, any i ndust r y mar ket i ng or

et hi cal code whi ch woul d r est r i ct or pr ohi bi t pr omot i on of i nf ant

f or mul a i n t he Uni t ed St at es by mass medi a adver t i si ng di r ect l y t o

t he consumer .

I X .

JURI SDI CTI ON RETAI NED

Jur i sdi ct i on shal l be r et ai ned by t hi s Cour t f or t he pur pose

of enabl i ng any par t y her et o t o appl y f or such f ur t her or der s and

di r ect i ons as may be necessar y or appr opr i at e f or t he enf or cement

of any of t he pr ovi si ons cont ai ned i n t hi s Fi nal Consent Judgment

and Agr eed Per manent I nj unct i on and i n t he Set t l ement Agr eement .

X.

NOTI FI CATI ON OF CORPORATE CHANGES

Def endant manuf act ur er s shal l not i f y t he Of f i ce of t he

At t or ney Gener al of Texas

pr oposed change

compl i ance wi t h

di ssol ut i on,

successor cor por at i on, t he cr eat i on or di ssol ut i on of subsi di ar i es,

change of name, or change of addr ess .

1e5$W. 02( e15004

at l east t hi r t y ( 30) days pr i or t o any

i n Def endant manuf act ur er s t hat may af f ect

t hi s Or der , i ncl udi ng, but not l i mi t ed t o,

assi gnment or sal e r esul t i ng i n t he emer gence of a



XI .

A&~REED DI SMI SSAL

1 .

	

I t i s her eby det er mi ned t hat t her e i s no j ust r eason f or

del ay, and wi t h set t l ement of Pl ai nt i f f ' s cl ai ms and consent t o and

ent r y of t hi s per manent i nj unct i on, t her e i s no r eason f or f ur t her

par t i ci pat i on by Def endant s i n t hi s case . Def endant s Abbot t

Labor at or i es, Ross Pr oduct s Di vi si on, Br i st ol - Myer s Squi bb Company,

and Mead Johnson & Company ar e t her ef or e di smi ssed f r om t hi s case

wi t h pr ej udi ce . Each par t y wi l l bear i t s own cost s, except as

ot her wi se st at ed i n t he par t i es" Set t l ement Agr eement .

2 .

	

Al l or der s and r el i ef not expr essl y gr ant ed her ei n ar e

deni ed .

	

.

DONE AND ORDERED t hi s YJday of

	

, 1995 .



Pl ai nt i f f St at e of Texas, ex r el . , Dan Mor al es and Def endant s

Abbot t Labor at or i es, Ross Pr oduct s Di vi si on, Br i st ol - Myer s Squi bb

Company, and Mead Johnson & Company consent t o t he ent r y of t he

f or egoi ng Fi nal Consent Judgment and Agr eed Per manent I nj unct i on of

Def endant s Abbot t Labor at or i es, Ross Pr oduct s Di vi si on,

Br i st ol - Myer s Squi bb Company and Mead Johnson & Company .

CONSENT

McGI NNI S, LOCHRI DGE & KI LGORE, L . L . P .
1300 Capi t ol Cent er
919 Congr ess Avenue
Aust i n, Texas 78701
( 512) 495- 6000
( 512) 495- 6093 FAX

By .

SHANNON H . RATLI FF
St at e Bar No . 16573000

ATTORNEYS FOR DEFENDANT BRI STOL-
MYERS SQUI BB COMPANY and MEAD
JOHNSON & COMPANY

FULBRI GHT & JAWORSKI L . L . P .
600 Congr ess Avenue, Sui t e 2400
Aust i n, Texas 78701
( 512) 474- 5201
( 512) 320- 4598 FAX

By :

ATTORNEYS FOR ABBOTT LABORATORI ES
( ROSS PRODUCTS DI VI SI ON)

BRI AN S .

	

I
St at e Bar No . 2016700



OFFI CE OF ATTORNEY GENERAL

DAN MORALES

At t or ney Gener al of Texas

JORGE VEGA
Fi r st Assi st ant At t or ney Gener al

LAQUI TA- A. HAMI LTON
Deput y At t or ney Gener al f or
Li t i gat i on

THOMAS P. PERKI NS, JR.

Assi st ant At t or ney Gener al
Chi ef , Consumer Pr ot ect i on Di vi si on

MARK TOBEY

Assi st ant At t or ney Gener al
Deput y Chi ef f or Ant ~t r u

By :

R

St at
Assi st ant

Ant i t r ust

Consumer Pr ot ect i on Di vi si on
Ant i t r ust Sect i on
P. 0 . Box 12548

Aust i n, Texas 78711- 2548

512/ 463- 2185
512/ 320- 0975 FAX

ATTORNEYS FOR PLAI NTI FF

THE STATE OF TEXAS



Def endant s .

mar ket i ng of i nf ant f or mul a, and

I N THE DI STRI CT COURT OF

TRAVI S COUNTY, TEXAS

331st JUDI CI AL DI STRI CT

RELEASE AND ' ETTLEMENT AGREEMENT

Thi s Rel ease and Set t l ement Agr eement ( " Agr eement ' ) i s made and ent er ed i nt o by and

bet ween Pl ai nt i f f , t he St at e of Texas and i t s agenci es, i ncl udi ng t he Texas Depar t ment of Heal t h,

( ` t he St at e' ) , and Def endant s Abbot t Labor at or i es, Ross Pr oduct s Di vi si on, a di vi si on of Abbot t

Labor at or i es ( r ef er r ed t o i n St at e' s Four t h Or i gi nal Amended Pet i t i on as Ross Labor at or i es) ,

Br i st ol - Myer s Squi bb Company, and Mead Johnson & Company, i ncl udi ng Mead Johnson

Nut r i t i onal gr oup ( ` Def endant manuf act ur er s' ) . The par t i es t o t hi s Agr eement ar e r ef er r ed t o

col l ect i vel y her ei naf t er as " t he Par t i es . "

WHEREAS, t he above- capt i oned act i on ( t he " Act i on' ) i s cur r ent l y pendi ng i n t he Di st r i ct

Cour t of Tr avi s Count y, 331st Judi ci al Di st r i ct , Texas ( t he " Cour t " ) ;

WHEREAS, t he St at e of Texas, t hr ough i t s At t or ney Gener al Dan Mor al es and hi s dul y

aut hor i zed r epr esent at i ves, f i l ed i t s Four t h Amended Or i gi nal Pet i t i on and pr i or pet i t i ons her ei n agai nst

t he def endant s al l egi ng vi ol at i ons of Sect i on 15 . 05 of t he Texas Fr ee Ent er pr i se and Ant i t r ust Act of

1983 ( ` Texas Ant i t r ust Act ' ) , T Ex . Bus. ~c Cf .KX) § 15 . 01 et seq . , r el at i ng t o t he pr i ci ng and

ac NU 17

	

" : 8- t b
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, _) ( AS

No . 91- 13079

THE STATE OF TEXAS, §
Pl ai nt i f f ,

§
v .

§

ABBOTT LABORATORI ES, §
AMERI CAN ACADEMY OF

PEDI ATRI CS, BRI STOL-

MYERS SQUI BB COMPANY, §

MEADJOHNSON&COMPANY,

and ROSS LABORATORI ES,



WHEREAS, t he St at e' s Four t h Amended Or i gi nal Pet i t i on and pr i or pet i t i ons i n t he

$hat Def endant manuf act ur er s, wi t h t he Amer i can Academy of

Pedi at r i cs, par t i ci pat ed i n a conspi r acy r egar di ng pr i ci ng and mar ket i ng of i nf ant f or mul a and WI C

r ebat es f or t hose pr oduct s, i n vi ol at i on of st at e ant i t r ust l aws, st at e common l aw f r aud and ci vi l

conspi r acy l aws, or ot her wi se vi ol at ed such l aws ;

WHEREAS, Def endant manuf act ur er s ar e t he t wo l ar gest domest i c compet i t or s i n t he

manuf act ur e and sal e of i nf ant f or mul a wi t h hi st or i c aggr egat e shar es of domest i c sal es vol umes

of over 85 per cent ;

WHEREAS Def endant manuf act ur er s have deni ed and do deny al l char ges of wr ongdoi ng

of any ki nd what soever and have asser t ed af f i r mat i ve def enses agai nst t he cl ai ms al l eged i n t he

St at e' s Four t h Amended Or i gi nal Pet i t i on and pr i or pet i t i ons i n t he Act i on ; and

WHEREAS, t he Par t i es have consent ed t o ent er i nt o t hi s Agr eement and have consent ed

t o ent r y of a Fi nal Consent Judgment her ei n, wi t hout t r i al or adj udi cat i on of any i ssue of f act or

l aw and wi t hout any admi ssi on by t he Def endant manuf act ur er s of any l i abi l i t y what soever ; and

WHEREAS, t he St at e and Def endant manuf act ur er s have concl uded t hat ent er i ng i nt o t hi s

Agr eement i s i n each par t y' s i nt er est , and compl et el y r esol ves al l di sput es and di f f er ences bet ween t hem

r el at i ng i n any way t o t he Act i on;

NOW, THEREFORE, i n consi der at i on of t he pr emi ses, covenant s and agr eement s her ei n

set f or t h, t he suf f i ci ency of whi ch t he Par t i es her eby acknowl edge, i t i s agr eed by and bet ween t he

under si gned t hat t he cl ai ms of t he St at e agai nst Def endant manuf act ur er s be set t l ed and

compr omi sed on t he f ol l owi ng t er ms and condi t i ons :

1 .

DEF I ~TI ONS

A.

	

As used i n t hi s Agr eement , t he t er m ` i nf ant For mul a" means a f ood, as descr i bed

i n 21 U. S. C. § 321( aa) , whi ch pur por t s t o be or i s r epr esent ed f or speci al di et ar y use sol el y as a

f ood f or i nf ant s by r eason of si mul at i on of human mi l k or i t s sui t abi l i t y as a compl et e or par t i al

subst i t ut e f or human mi l k .



B .

	

" WI C" means t he Speci al Suppl ement al Food Pr ogr amf or Women, I nf ant s and

Chi l dr en as descr i bed i n 42 U. S. C . §§ 1786 et eq, whi ch i s admi ni st er ed by t he r espect i ve st at es

and Amer i can I ndi an t r i bes, and i s r egul at ed by t he Uni t ed St at es Depar t ment of Agr i cul t ur e . The

WI C pr ogr am di st r i but es f ood pr oduct s, i ncl udi ng i nf ant f or mul a, and nut r i t i on educat i on t o

par t i ci pant s who qual i f y on t he basi s of i ncome and nut r i t i onal r i sk . The Texas Depar t ment of

Heal t h admi ni st er s t he WI C pr ogr ami n Texas ( " t he Texas WI C Pr ogr am" ) .

I I .

FI NAL CONSENT JUDGMENT AND I NJUNCTI ON

A.

	

Si mul t aneousl y wi t h t he si gni ng of t hi s Agr eement , t he Par t i es shal l execut e f or

f i l i ng wi t h t he Cour t a Fi nal Consent Judgment and Agr eed Per manent I nj unct i on ( " t he Consent

Judgment ' ) i n t he f or m at t ached her et o as Exhi bi t C. The Consent Judgment shal l t hen be gi ven

and ent r ust ed t o counsel f or t he St at e f or f i l i ng wi t h t he Cour t . The Par t i es agr ee t hat t hey wi l l

exer ci se t hei r best ef f or t s t o obt ai n ent r y of t he Consent Judgment , wi l l not seek t o appeal such

ent r y, wi l l not seek t o modi f y t he Consent Judgment and wi l l not t ake any act i on, di r ect l y or

i ndi r ect l y, whi ch mi ght pr event or del ay t he Consent Judgment f r ombecomi ng f i nal .

B.

	

The par t i es agr ee t hat t hi s Agr eement and t he Consent Judgment cont ai n t hei r ent i r e

agr eement and under st andi ng . Ther e ar e no addi t i onal pr omi ses or t er ms of t he agr eement ot her t han

t hose so descr i bed her ei n . Thi s Agr eement shal l not be modi f i ed except i n wr i t i ng si gned by each of

t he par t i es her et o or by t hei r aut hor i zed r epr esent at i ves .

C.

	

I f t he Cour t decl i nes t o si gn and ent er t he Consent Judgment or i f t he Consent

Judgment i s modi f i ed, r ever sed or set asi de f or any r eason what soever , ot her t han pur suant t o

par agr aph I X of t he Consent Judgment , and such cour t ' s or der becomes f i nal and i s not subj ect t o

f ur t her appeal , t hen t he f ol l owi ng shal l occur si mul t aneousl y :

( 1)

	

t hi s ent i r e Agr eement shal l be compl et el y r esci nded and shal l be deemed voi d at

i ni t i o, and of no f or ce or ef f ect , wi t hout pr ej udi ce t o t he cl ai ms, def enses or r i ght s of t he Par t i es ;

( 2)

	

al l of t he St at e' s cl ai ms agai nst Def endant manuf act ur er s and al l of Def endant

manuf act ur er s' answer s and def enses t her et o shal l be i mmedi at el y r ei nst at ed i n t he Act i on, as i f

t hi s Agr eement had never been ent er ed;



( 3)

	

t he covenant s and r el eases r ef er r ed t o i n par agr aphs 3 and 4 above shal l be deemed

nul l and voi d and of no f or ce and ef f ect ; and

( 4)

	

Def endant manuf act ur er s shal l have no obl i gat i on t o del i ver t he payment of money

or pr oduct as st at ed i n Sect i on I I I of t hi s Agr eement or any ot her sum of money or pr oduct t o t he

St at e .

D.

	

Pr i or t o or si mul t aneousl y wi t h t he f i l i ng of t he Consent Judgment not ed i n

par agr aph I I . A. , above, t he St at e wi l l f i l e a separ at e Consent Judgment whi ch f ul l y r esol ves and

set t l es al l cl ai ms bet ween t he St at e and t he Amer i can Academy of Pedi at r i cs i n t hi s act i on ( " t he

AAP Consent Judgment " ) . I f , f or what ever r eason, t he AAP Consent Judgment does not become

f i nal , any par t y her et o can, wi t h f i ve ( 5) days not i ce t o t he ot her par t i es, r esci nd t hi s Agr eement .

E.

	

The St at e wi l l not name t he Def endant manuf act ur er s as par t i es i n any act i on t aken

by t he St at e whi ch seeks t o enf or ce, i nt er pr et or i mpl ement t he AAP Consent Judgment .

I I I .

PAYMENT

A.

	

Wi t hi n t en days of t he dat e of t he Consent Judgment bei ng si gned by t he Cour t ,

each Def endant manuf act ur er shal l pay TWO HUNDRED FI FTY THOUSAND DOLLARS

( $250, 000 . 00)

	

t o t he Of f i ce of t he Texas At t or ney Gener al , f or i t s i nvest i gat i ve cost s and

at t or neys' f ees .

B.

	

I n addi t i on t o t he payment r equi r ed i n par agr aph I I I . A. , above, def endant s Abbot t

Labor at or i es and Ross Pr oduct s Di vi si on shal l del i ver , f r ee of char ge, pr oduct s manuf act ur ed and

di st r i but ed by t hem and l i st ed on Exhi bi t A ( whi ch i s at t ached her et o and i ncor por at ed her ei n f or

al l pur poses) havi ng a whol esal e pr i ce ( as def i ned i n D. I . , bel ow) of at l east FI VE HUNDRED

THOUSAND DOLLARS ( $500, 000 . 00) .

C.

	

I n addi t i on t o t he payment r equi r ed i n par agr aph I I I . A. , above, def endant s

Br i st ol - Myer s Squi bb Company, and Mead Johnson & Company, i ncl udi ng Mead Johnson

Nut r i t i onal gr oup, shal l del i ver , f r ee of char ge, pr oduct s manuf act ur ed and di st r i but ed by t hem

and l i st ed on Exhi bi t B ( whi ch i s at t ached her et o and i ncor por at ed her ei n f or al l pur poses) havi ng



a whol esal e pr i ce ( as def i ned i n D. 1 . , bel ow) of at l east FI VE HUNDRED THOUSAND

DOLLARS ( $500, 000 . 00) .

D.

	

Al l del i ver i es of pr oduct r ef er r ed t o i n par agr aphs I I I . B . and C, above, sham be

made i n accor dance wi t h wr i t t en or der s pr ovi ded by t he Texas Depar t ment of Heal t h ( ` TDH' ) .

The f ol l owi ng t er ms and condi t i ons shal l gover n al l such pr oduct or der s :

( 1)

	

The val ue of each or der wi l l be def i ned by t he publ i shed whol esal e pr i ce as of

Sept ember 1, 1995, f or t he vol ume of t he or der pl aced .

( 2)

	

Each or der shal l be made i n wr i t i ng at l east t hi r t y ( 30) days pr i or t o t he r equest ed

del i ver y dat e, shal l be di r ect ed t o, r espect i vel y, t he Ross Pr oduct s Di vi si on of Abbot t

Labor at or i es or Mead Johnson & Company ; and shal l i ncl ude onl y pr oduct s f r om Exhi bi t A or B

whi ch have not been di scont i nued at t he t i me of t he or der ;

( 3)

	

Each or der shal l t ot al at l east si xt y ( 60) cases of pr oduct s t o be del i ver ed t o any

one l ocat i on;

( 4)

	

Each or der t o Ross Pr oduct s Di vi si on of Abbot t Labor at or i es shal l consi st of any

combi nat i on of pr oduct s l i st ed on Exhi bi t A as sol el y det er mi ned by TDH. Each or der t o Mead

Johnson & Company shal l consi st of any combi nat i on of pr oduct s l i st ed on Exhi bi t B as sol el y

det er mi ned by TDH;

( 5)

	

Each or der shal l speci f y del i ver y t o t he TDH of f i ce i n one or mor e of t he f ol l owi ng

Texas ci t i es : Lubbock, Ar l i ngt on, Tyl er , Houst on, Templ e, San Ant oni o, El Paso, Har l i ngen,

Cor pus Chr i st i and Mi dl and . Each separ at e del i ver y si t e shal l be subj ect t o t he 60 case mi ni mum

i n ( 2) , above ; and

( 6)

	

Al l pr oduct pr ovi ded shal l be sel ect ed f or shi pment t o TDHon t he same basi s as i s

pr oduct shi pped t o def endant manuf act ur er s' ot her account s and shal l have an expi r at i on dat e

t hat i s compar abl e t o expi r at i on dat es on t he same pr oduct shi pped t o t he def endant

manuf act ur er s' ot her account s . Pr oduct may be l abel ed ` hot t o be r esol d" . Except as ot her wi se

st at ed her ei n, al l pr oduct t o be pr ovi ded shal l be mer chant abl e as t hat t er m i s def i ned i n §2 . 314 of

t he Uni f or mCommer ci al Code .

E.

	

The payment of cash and pr oduct as pr ovi ded i n par agr aphs I I I . A, B and C,

above, shal l const i t ut e f ul l payment , consi der at i on, and accor d and sat i sf act i on f or t he St at e' s

r el ease and di schar ge of cl ai ms as out l i ned i n par agr aph I V, bel ow.



V.

RELEASE ANDDI SCHARGE

A.

	

Except as pr ovi ded i n par agr aph V, E. , bel ow, t he St at e, and al l of i t s r espect i ve

of f i cer s, of f i ci al s, agent s, empl oyees, pr edecessor s, successor s, depar t ment s, di vi si ons, sect i ons,

agenci es, af f i at es and r epr esent at i ves, i ncl udi ng t he Texas WI C Pr ogr am, do her eby f or ever

r el ease, di schar ge, and covenant not t o sue Def endant manuf act ur er s and t hei r past , pr esent or

f ut ur e of f i cer s, di r ect or s, agent s, empl oyees, at t or neys, af f i l i at es, pr edecessor s, shar ehol der s,

subsi di ar i es, di vi si ons, successor s, assi gns, i ndemni t i es and l egal r epr esent at i ves f or any and al l

pr esent or f ut ur e cl ai ms, l awsui t s, demands, admi ni st r at i ve or j udi ci al pr oceedi ngs, or causes of

act i on, known or unknown, commenci ng pr i or t o t he dat e of t hi s Agr eement , ar i si ng out of or

r el at i ng i n any way t o t he pr i ci ng and mar ket i ng of i nf ant f or mul a, or ar i si ng out of or r el at ed t o

any of t he f act s al l eged i n t he St at e' s Four t h Amended Or i gi nal Pet i t i on and pr i or pet i t i ons i n t he

Act i on, whet her based on st at e ant i t r ust l aws, st at e common l aw f r aud or ci vi l conspi r acy l aws, or

any ot her l aws ( al l of t he above col l ect i vel y her ei naf t er t he " Cl ai ms" ) .

B.

	

Def endant manuf act ur er s and al l of t hei r r espect i ve of f i cer s, di r ect or s, agent s,

empl oyees, at t or neys, af f i l i at es, pr edecessor s, shar ehol der s, subsi di ar i es, di vi si ons, successor s,

assi gns, i ndemni t i es and l egal r epr esent at i ves, i n consi der at i on of t he St at e' s r el ease, do her eby

f or ever r el ease, di schar ge, and covenant not t o sue t he St at e, and al l of i t s r espect i ve of f i cer s,

of f i ci al s, agent s, empl oyees, pr edecessor s, successor s, depar t ment s, di vi si ons, sect i ons, agenci es,

af f i l i at es and r epr esent at i ves, i ncl udi ng t he Texas WI CPr ogr am, f or any and al l pr esent or f ut ur e

cl ai ms, l awsui t s, demands, admi ni st r at i ve or j udi ci al pr oceedi ngs, or causes of act i on, known or

unknown, commenci ng pr i or t o t he dat e of t hi s Agr eement , ar i si ng out of or r el at i ng i n any way

t o t he St at e' s br i ngi ng of t he Act i on, or ar i si ng out of or r el at ed t o any of t he f act s al l eged i n t he

St at e' s Four t h Amended Or i gi nal Pet i t i on and pr i or pet i t i ons i n t he Act i on .



Vi .

NHSCELLANEOUS PROVI SI ONS

A.

	

Thi s Agr eement ( i ) shal l not be deemed or const r ued t o be an admi ssi on by any

par t y of any f act or mat t er , ( i i ) does not const i t ut e any evi dence agai nst or admi ssi on of l i abi l i t y

by Def endant manuf act ur er s wi t h r espect t o any cl ai m t hat was or coul d have been asser t ed

agai nst Def endant manuf act ur er s by t he St at e, and ( i i i ) may not be used as evi dence or i n any

ot her way i n t hi s Act i on .

B.

	

Except as pr ovi ded i n par agr aph I I I . A. , above, t he St at e shal l pay i t s own cost s

and expenses, i ncl udi ng at t or neys' f ees, and Def endant manuf act ur er s shal l pay t hei r own

r espect i ve cost s and expenses, i ncl udi ng at t or neys' f ees .

C.

	

I t i s expr essl y under st ood t hat t he t er ms st at ed i n t hi s Agr eement ar e cont r act ual

and not mer el y r eci t al s .

D.

	

Thi s Agr eement may be execut ed i n count er par t s by t he Par t i es .

E.

	

The Cour t shal l r et ai n j ur i sdi ct i on over t he i nt er pr et at i on, ef f ect uat i on,

i mpl ement at i on and enf or cement of t hi s Agr eement .

	

Thi s Agr eement shal l be const r ued i n

accor dance wi t h and gover ned by t he l aws of Texas .

F.

	

Thi s Agr eement shal l become ef f ect i ve upon i t s execut i on by al l of t he under si gned

and cannot be amended or modi f i ed wi t hout t he agr eement i n wr i t i ng of al l t he under si gned .

G.

	

The par t i es expr essl y war r ant t hat t hey have t he aut hor i t y t o set t l e cl ai ms wi t h t he

r el eases and covenant s r ef l ect ed i n t hi s Agr eement , and t hat such r el eases and covenant s ar e val i d

and enf or ceabl e .

H.

	

The under si gned r epr esent t hat t hey ar e f ul l y aut hor i zed t o ent er i nt o t hi s

Agr eement on behal f of t he r espect i ve Par t i es .

I .

	

Not hi ng cont ai ned i n t hi s Agr eement i s or has been cr eat ed f or t he benef i t of any

t hi r d par t y, and not hi ng her ei n shal l be const r ued t o pr ovi de any r i ght s t o any t hi r d par t y .

J .

	

The t er ms of t hi s Agr eement ar e publ i c and may be di scussed by t he par t i es . I ni t i al

di scl osur e, however , wi l l be by t he Of f i ce of t he Texas At t or ney Gener al .



BRI STOL- MYERS SQUI BB COMPANY and
MEAD JOHNSON & COMPANY

MCGI NNI S, LOCHRI DGE& KI LGORE, L. L . P.
1300 Capi t ol Cent er
919 Congr ess Avenue
Aust i n, Texas 78701
( 512) 495- 6000
( 512) 495- 6093 FAX

By: ew4t A^1__1
SHA

	

ON H. RATLI FF
St at e Bar No . 16573000

Dat e :

	

/ / - / 0 - SS-

ATTORNEYS FOR DEFENDANT BRI STOL-
MYERS SQUI BB COMPANYand MEAD
JOHNSON &COMPANY



ABBOTT LABORATORI ES and ROSS
PRODUCTS DI VI SI ON

By :

Ti t l e : Secr et ar y and Gener al Counsel

Dat e : November 10, 1995

FULBRI GHT &JAWORSKI L. L. P.
600 Congr ess Avenue, Sui t e 2400
Aust i n, Texas 78701
( 512) 474- 5201
( 512) 340- 4598 F,

By :

	

- - z-

	

_ _

BRI A

	

S. GR I G~ T
St at e Bar No . 2016700

Dat e :

	

47 ,qSr

ATTORNEYSFORABBOTT LABORATORI ES and

ROSS PRODUCTS DI VI SI ON



OFFI CE OF ATTORNEY GENERAL

DANMORALES

At t or ney Gener al of Texas

JORGEVEGA

Fi r st Assi st ant At t or ney Gener al

LAQUI TA A. HAMI LTON

Deput y At t or ney Gener al f or Li t i gat i on

THOMAS P. PERKI NS, JR.

Assi st ant At t or ney Gener al

Chi ef , Consumer Pr ot ect i on Di vi si on

MARKTOBEY

Assi st ant At t or ney Gener al

Deput y Chi ef f or Ant i t r ust

A FI S

Assi st ant Deput ( ef f or Ant i t r ust

St at e Bar No . 07057800

Consumer Pr ot ect i on Di vi si on

Ant i t r ust Sect i on

P. 0. Box 12548

Aust i n, Texas 78711- 2548

512/ 463- 2185

512/ 320- 0975 ( Facsi mi l e)

By : _ _

ATTORNEYSFOR PLAI NTI FF

THE STATEOF TEXAS



EXHI BI T A

PRODUCTS AVAI LABLE FROMBRI STOL- MYERS SQUI BB COMPANY, MEAD JOHNSON&

COMPANYAND MEADJOHNSONNUTRI TI ONAL GROUP

Enf ami l wAr on, al l f or ms

Pr osobee, al l f or ms

Nut r ami gen, al l f or ms

Pr egest i mi l

Lef enal ac

Phenyl - Fr ee

MCT Oi l

Pol y Vi Fl or and Pol y Vi Fl or wl l r on, 0. 25, 0. 5 and 1 . 0 mg

Tempr a 1

Tempr a 2

Tempr a 3, 80 and 160 mg .



EXHI BI T B

PRODUCTS AVAI LABLE FROMABBOTT LABORATORI ES ANDROSS PRODUCTS
DI VI SI ON

Si mi l ac w/ i r on, al l f or ms

Si mi l ac 13

Si mi l ac 20, Si mi l ac 20 w/ I r on

Si mi l ac Speci al Car e 20

Si mi l ac 24, Si mi l ac 24 w/ I r on

Si mi l ac Speci al Car e 24 and Si mi l ac Speci al Car e 24 w/ i r on

Si mi l ac 27

Si mi l ac Nat ur al Car e

Si mi l ac PM80/ 40

I somi l , al l f or ms

Ensur e, al l f l avor s

Ensur e Pl us, al l f l avor s

Ensur e HN, al l f l avor s

Ensur e PI usHN, al l f l avor s

Ensur e w/ Fi ber , al l f l avor s

Ensur e Puddi ng, al l f l avor s

Adver a, f l avor s

Pedi al yt e

Al i ment um

Pol ycose, al l f or ms

Pedi asur e

Pul mocar e, al l f l avor s

Neocar e, al l f or ms


