
UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF FLORI DA

TALLAHASSEE DI VI SI ON

Case No . 91- 40002- MP

I NDI VI DUAL CASE

AGREEMENT OF SETTLEMENT AND RELEASE

Thi s Agr eement of Set t l ement and Rel ease ( " Agr ee-

ment " ) i s ent er ed i nt o by and among Pl ai nt i f f t he St at e of

Fl or i da ( on i t s own behal f , i ncl udi ng i t s depar t ment s, and

as assi gnee of t he Fl or i da cl ai ms of Toys " R" Us, I nc . ,

Publ i x Super Mar ket s, I nc . and : Wi nn- Di xi e St or es, I nc . ) ( al l

of t he above her ei naf t er col l ect i vel y " Pl ai nt i f f " ) and

Br i st ol - Myer s Squi bb Company and Mead Johnson & Company .

The par t i es t o t hi s Agr eement ar e r ef er r ed t o col l ect i vel y

her ei naf t er as

WHEREAS t he above- capt i oned c' ~' ~C bl l ' - , ( t e " Act i on" )

i s cur r ent l y pendi ng i n t he Uni t ed St i t es, , Di st r xc` t Cour t f or_ . I - -

t het he Nor t her n Di st r i ct of Fl or i da, ( t he2' , Cmr " ` ; 2 : 2 y

" t he Par t i es" .

THE STATE OF FLORI DA, ex r el .
ROBERT A. BUTTERWORTH, and by
and t hr ough ROBERT A. BUTTERWORTH
as assi gnee of Toys " R" Us, I nc . ,
Publ i x Super Mar ket s, I nc . and
Wi nn- Di xi e St or es, I nc . , )

)
Pl ai nt i f f ,

- agai nst -

ABBOTT LABORATORI ES, et al . , )

Def endant s .

)



WHEREAS t he compl ai nt and amended compl ai nt i n t he

Act i on al l ege, among ot her t hi ngs, t hat Br i st ol - Myer s Squi bb

company act i ng t hr ough i t s subsi di ar y Mead Johnson & Company

or di vi si ons or subsi di ar i es of t hese compani es, i ncl udi ng

t he Mead Johnson Nut r i t i onal Gr oup ( her ei naf t er col l ect i vel y

" MJN' I ) , par t i ci pat ed i n a conspi r acy wi t h Abbot t

Labor at or i es, Amer i can Home Pr oduct s Cor por at i on and/ or wi t h

di vi si ons, subsi di ar i es or af f i l i at es of t hose compani es

( al l of t he above col l ect i vel y her ei naf t er t he " Def endant s" )

i n vi ol at i on of Feder al and/ or st at e ant i t r ust - l aws r egar d-

i ng pr i ci ng and mar ket i ng of i nf ant f or mul a pr oduct s, or

ot her wi se vi ol at ed such l aws ;

WHEREAS Pl ai nt i f f al l eges t hat pr i ci ng and

mar ket i ng pr act i ces of MJN wer e unl awf ul onl y i f such pr ac-

t i ces wer e done pur suant t o a cont r act , combi nat i on or

conspi r acy wi t h compet i t or s ; Pl ai nt i f f di d not , does not and

does not i nt end t o al l ege t hat any compl et el y uni l at er al

pr act i ces of MJN r egar di ng pr i ci ng or mar ket i ng of i nf ant

f or mul a pr oduct s ( such as uni l at er al pr act i ces of mar ket i ng

i nf ant f or mul a pr oduct s t o and t hr ough heal t h car e

pr of essi onal s or of r ef r ai ni ng f r om adver t i si ng such

pr oduct s di r ect l y t o consumer s) have been or ar e unl awf ul ;

WHEREAS MJN and def endant Abbot t Labor at or i es ar e

t he t wo l ar gest domest i c compet i t or s i n t he manuf act ur e and



sal e of i nf ant f or mul a pr oduct s wi t h hi st or i c aggr egat e

shar es of domest i c sal es vol umes of over 85 per cent ;

WHEREAS MJN has deni ed and does deny al l char ges

of wr ongdoi ng of any ki nd what soever and has asser t ed

af f i r mat i ve def enses agai nst t he cl ai ms al l eged i n t he

compl ai nt and amended compl ai nt i n t he Act i on ; and

WHEREAS MJN, wi t hout admi t t i ng any of t he al l ega-

t i ons i n t he Act i on or any l i abi l i t y what soever , has agr eed

t o ent er i nt o t hi s Agr eement i n or der t o r educe f ur t her

expense, i nconveni ence and t he di st r act i on of bur densome and

pr ot r act ed l i t i gat i on and i n or der t o obt ai n t he r el eases,

covenant s and f i nal j udgment cont empl at ed by t hi s Agr eement

and t o put t o r est wi t h f i nal i t y al l cl ai ms t hat have been

or t hat coul d have been asser t ed agai nst MJN i n t he Act i on

under any Feder al or st at e ant i t r ust l aw or any ot her l aws .

NOW, THEREFORE, i n consi der at i on of t he pr emi ses,

covenant s and agr eement s her ei n set f or t h, t he suf f i ci ency

of whi ch t he Par t i es her eby acknowl edge, i t i s agr eed by and

bet ween t he under si gned t hat t he cl ai ms of Pl ai nt i f f agai nst

MJN be set t l ed and compr omi sed on t he f ol l owi ng t er ms and

condi t i ons :

1 . As used i n t hi s Agr eement , t he t er m " I nf ant

For mul a Pr oduct " means a f ood, as descr i bed i n 21 U. S . C .



§ 321( aa) , whi ch pur por t s t o be or i s r epr esent ed f or

speci al di et ar y use sol el y as a f ood f or i nf ant s by r eason

of si mul at i on of human mi l k or i t s sui t abi l i t y as a compl et e

or par t i al subst i t ut e f or human mi l k .

2 . Si mul t aneousl y wi t h t he si gni ng of t hi s

Agr eement , t he Par t i es shal l execut e f or f i l i ng wi t h t he

Cour t a St i pul at i on of Di smi ssal wi t h Pr ej udi ce and Consent

t o Ent r y of Per manent I nj unct i on ( t he " St i pul at i on and

Consent " ) i n t he f or m annexed her et o as Exhi bi t A, t oget her

wi t h an at t achment consi st i ng of a Per manent I nj unct i on by

Consent and Di smi ssal ( " Per manent I nj unct i on" ) i n t he f or m

annexed her et o as Exhi bi t B. The f ul l y execut ed St i pul at i on

and Consent , al ong wi t h t he Per manent I nj unct i on, shal l be

gi ven and ent r ust ed t o counsel f or Pl ai nt i f f f or f i l i ng wi t h

t he Cour t . The Par t i es agr ee t hat t hey wi l l exer ci se t hei r

best ef f or t s t o obt ai n ent r y of t he Per manent I nj unct i on,

wi l l not seek t o appeal such ent r y, wi l l not seek t o modi f y

t he Per manent I nj unct i on except pur suant t o par agr aph 15 of ,

t hi s Agr eement and par agr aph 5 of t he Per manent I nj unct i on

and wi l l not t ake any act i on, di r ect l y or i ndi r ect l y, whi ch

mi ght pr event or del ay t he Per manent I nj unct i on f r om

becomi ng f i nal .

3 . Pl ai nt i f f , al l of i t s r espect i ve of f i cer s,

of f i ci al s, agent s, empl oyees, pr edecessor s, successor s,

depar t ment s, di vi si ons, sect i ons, agenci es, af f i l i at es and



r epr esent at i ves, and al l of t he r espect i ve assi gnor s ( past ,

cur r ent or f ut ur e) t o t he ext ent of t hei r Fl or i da cl ai ms and

assi gnees ( past , cur r ent or f ut ur e) of Pl ai nt i f f or any of

t he ot her per sons or ent i t i es l i st ed above i n t hi s sent ence

covenant and agr ee t hat t hey ar e her eby f or ever bar r ed f r om

i nst i t ut i ng, assi gni ng, mai nt ai ni ng, col l ect i ng, assi st i ng

or pr osecut i ng agai nst MJN or any of i t s past , pr esent and

f ut ur e of f i cer s, di r ect or s, agent s, empl oyees, at t or neys,

af f i l i at es, pr edecessor s, shar ehol der s, subsi di ar i es,

di vi si ons, successor s, assi gns, i ndemni t ees ( i ncl udi ng

Ger ber Pr oduct s Company) and l egal r epr esent at i ves any and

al l cl ai ms, demands, act i ons, causes of act i on or l i abi l i t y

of any nat ur e, whet her known or unknown, whet her at l aw or

equi t y, whet her f or damages, penal t i es or i nj unct i ve r el i ef ,

whi ch t hey ever had, now have, or coul d have had agai nst MJN

wi t h r espect t o any and al l pur chases ( whet her made di r ect l y

f r om MJN or anot her Def endant or f r om anot her par t y ot her

t han a Def endant ) , sal es, mar ket i ng, pr i ci ng, or adver t i si ng

of , or any ot her conduct r el at i ng t o, any I nf ant For mul a

Pr oduct pr i or t o t he dat e of t hi s Agr eement or whi ch coul d

have been asser t ed or mi ght i n t he f ut ur e be asser t ed

agai nst MJN ar i si ng out of or r el at ed t o any of t he f act s

al l eged i n t he compl ai nt or amended compl ai nt i n t he Act i on,

whet her based on Feder al or st at e ant i t r ust l aws or any



ot her l aws ( al l of t he above col l ect i vel y her ei naf t er t he

" Cl ai ms" ) .

4 . Pl ai nt i f f , al l of i t s r espect i ve of f i cer s,

of f i ci al s, agent s, empl oyees, pr edecessor s, successor s,

depar t ment s, di vi si ons, sect i ons, agenci es, af f i l i at es and

r epr esent at i ves, and al l of t he r espect i ve assi gnor s ( past ,

cur r ent or f ut ur e) t o t he ext ent of t hei r Fl or i da cl ai ms and

assi gnees ( past , cur r ent or f ut ur e) of Pl ai nt i f f or any of

t he ot her per sons or ent i t i es l i st ed above i n t hi s sent ence

her eby r el ease and di schar ge MJN and i t s past , pr esent and

f ut ur e of f i cer s, di r ect or s, agent s, empl oyees, at t or neys,

af f i l i at es, pr edecessor s, shar ehol der s, subsi di ar i es,

di vi si ons, successor s, assi gns, i ndemni t ees ( i ncl udi ng

Ger ber Pr oduct s Company) and l egal r epr esent at i ves f r om

and al l l i abi l i t y i n r espect of t he Cl ai ms . Pl ai nt i f f shal l

advi se counsel f or MJN of any f ut ur e assi gnment of cl ai ms t o

Pl ai nt i f f r el at i ng t o t he subj ect mat t er of t hi s Act i on

wi t hi n one busi ness day of such assi gnment , and shal l

conf i r m i n wr i t i ng t hat t he covenant s and r el eases of

par agr aphs 3 and 4 of t hi s Agr eement ar e appl i cabl e t o such

assi gned cl ai ms .

5 . ( A) I f t he Cour t si gns and ent er s t he Per ma-

nent I nj unct i on, and i f t he Per manent I nj unct i on becomes

f i nal , t hen MJN shal l del i ver t o Pl ai nt i f f t he sum of

$4, 000, 000 ( t he " Set t l ement Fund" ) by t r ansf er r i ng sai d

any



amount by wi r e t r ansf er i nt o an account ent i t l ed Fl or i da

St at e Tr easur y Concent r at i on Account at Bar net t Bank of

Tal l ahassee i n accor dance wi t h t he r equest of Jer ome W.

Hof f man, Esq . , Chi ef , Ant i t r ust Sect i on, on Pl ai nt i f f ' s

behal f . Thi s payment shal l be i n f ul l , compl et e and f i nal

set t l ement of t he cl ai ms, i ncl udi ng but not l i mi t ed t o any

and al l cl ai ms f or damages, i nt er est t her eon, ci vi l

penal t i es, i nj unct i ve r el i ef , at t or neys' f ees, expenses,

cost s and any ot her f or m of r el i ef of any ki nd what soever .

I t i s expr essl y under st ood t hat not wi t hst andi ng t he f act

t hat MJN' s payment of t he Set t l ement Fund shal l be i n f ul l ,

compl et e and f i nal set t l ement of al l t he cl ai ms asser t ed by

Pl ai nt i f f agai nst MJN i n t hi s Act i on, t he Set t l ement Fund i s

not , and Pl ai nt i f f may not char act er i ze t he Set t l ement Fund

as, anyt hi ng ot her t han a payment i n r espect of t he cl ai ms

assi gned t o t he St at e of Fl or i da by Toys " R" Us, I nc . ,

Publ i x Super Mar ket s, I nc . and Wi nn- Di xi e St or es, I nc .

	

I n

par t i cul ar , no por t i on of t he Set t l ement Fund i s, and

Pl ai nt i f f may not char act er i ze any por t i on of t he Set t l ement

Fund as, a ci vi l penal t y or payment i n r espect of cl ai ms

asser t ed by t he St at e of Fl or i da i n i t s own r i ght .

( B)

	

I f t he Cour t decl i nes t o si gn and ent er t he

Per manent I nj unct i on or i f , pr i or t o payment of t he

Set t l ement Fund, t he Per manent I nj unct i on i s modi f i ed,

r ever sed or set asi de by a cour t f or any r eason what soever



ot her t han pur suant t o par agr aph 15 of t hi s Agr eement and

par agr aph 5 of t he Per manent I nj unct i on, and such cour t ' s

or der becomes f i nal and i s not subj ect t o appeal , t hen t he

f ol l owi ng shal l occur si mul t aneousl y :

( i ) t hi s ent i r e Agr eement , wi t h t he except i on of

par agr aph 8 bel ow, shal l be compl et el y r esci nded and

shal l be deemed voi d ab i ni t i o , and of no f or ce or

ef f ect , wi t hout pr ej udi ce t o t he cl ai ms, def enses or

r i ght s of t he Par t i es ;

( i i ) al l of Pl ai nt i f f ' s cl ai ms agai nst MJN and al l

of MJN' s answer s and def enses t her et o shal l be i mmedi -

at el y r ei nst at ed i n t he Act i on, as i f t hi s Agr eement

had never been ent er ed ;

( i i i ) t he covenant s and r el eases r ef er r ed t o i n

par agr aphs 3 and 4 above shal l be deemed nul l and voi d

and of no f or ce and ef f ect ; and

( i v) MJN shal l have no obl i gat i on t o del i ver t he

Set t l ement Fund or any ot her sum of money t o Pl ai nt i f f .

6 . A pr i mar y obj ect i ve of MJN i n ent er i ng i nt o

t hi s Agr eement i s t o el i mi nat e t he bur den and expense of

cont i nui ng t o par t i ci pat e i n l i t i gat i on . Accor di ngl y, upon

t he execut i on of t hi s Agr eement , Pl ai nt i f f s ( i ) wi l l wi t h-

dr aw al l of t hei r out st andi ng di scover y r equest s agai nst MJN

and MJN' s exper t wi t nesses, ( i i ) wi l l not seek any f ur t her

di scover y f r om MJN or i t s exper t wi t nesses, ( i i i ) wi l l not



seek t o compel any f ur t her pr oduct i on of document s, i nt er -

r ogat or y answer s or r esponses t o r equest s f or admi ssi on f r om

MJN or i t s exper t wi t nesses, ( i v) wi l l not seek t o depose or

par t i ci pat e i n t he deposi t i on of any cur r ent or f or mer

empl oyee of MJN or any of i t s exper t wi t nesses, and ( v) wi l l

not di r ect l y or i ndi r ect l y i ni t i at e, encour age or assi st any

ot her pl ai nt i f f i n any ot her act i on t o engage i n any deposi -

t i on or ot her di scover y di r ect ed at , or compel any deposi -

t i on or ot her di scover y f r om, MJN or i t s exper t wi t nesses .

The Par t i es f ur t her agr ee t hat pendi ng t he ent r y - of a f i nal

j udgment and t he r esol ut i on of al l appeal s as t o al l par t i es

i n t he Act i on and subj ect t o t he t er ms of t he Pr ot ect i ve

Or der on Consent i n MDL No . 878, dat ed Jul y 11, 1991,

counsel f or Pl ai nt i f f may r et ai n t he document s her et of or e

pr oduced by MJN i n MDL No . 878 and may seek t o use such

document s, as wel l as MJN' s answer s t o i nt er r ogat or i es and

t he deposi t i on t r anscr i pt s of MJN of f i cer s and empl oyees, as

evi dence i n t he Act i on or any r el at ed appeal s .

7 . Thi s Agr eement ( i ) shal l not be deemed or

const r ued t o be an admi ssi on by any par t y of any f act or

mat t er , ( i i ) does not const i t ut e any evi dence agai nst or

admi ssi on of l i abi l i t y by MJN wi t h r espect t o any cl ai m t hat

was or coul d have been asser t ed agai nst MJN by Pl ai nt i f f ,

and ( i i i ) may not be used as evi dence or i n any ot her way i n



t hi s Act i on or i n any ot her pr oceedi ng or l i t i gat i on, except

i n connect i on wi t h enf or cement of t hi s Agr eement .

8 . Thi s Agr eement does not set t l e or compr omi se

any cl ai m by Pl ai nt i f f asser t ed i n t he compl ai nt or amended

compl ai nt i n t hi s Act i on agai nst any Def endant ot her t han

MJN, and al l of Pl ai nt i f f ' s r i ght s agai nst any ot her Def en-

dant ar e speci f i cal l y r eser ved . The sal es of I nf ant For mul a

Pr oduct by MJN r emai n i n t hi s Act i on as a basi s f or damages

cl ai ms agai nst such nonset t l i ng Def endant s .

9 . I t i s expr essl y under st ood t hat t he t er ms

st at ed i n t hi s Agr eement ar e cont r act ual and not mer el y

r eci t al s .

10 . Thi s Agr eement may be execut ed i n count er par t s

by t he Par t i es .

11 . The Cour t shal l r et ai n j ur i sdi ct i on over t he

i nt er pr et at i on, ef f ect uat i on and i mpl ement at i on of t hi s

Agr eement .

12 . Thi s Agr eement shal l become ef f ect i ve upon i t s

execut i on by al l of t he under si gned and cannot be amended or

modi f i ed wi t hout t he agr eement i n wr i t i ng of al l of t he

under si gned .

13 . Pl ai nt i f f expr essl y war r ant s t hat t he assi gn-

ment s of cl ai ms i t has r ecei ved ar e cover ed by t hi s Agr ee-

ment , wer e dul y aut hor i zed by t he cor por at e assi gnor s and

ar e val i d and enf or ceabl e . Pl ai nt i f f f ur t her expr essl y



war r ant s t hat Pl ai nt i f f has t he aut hor i t y t o set t l e t he

Cl ai ms wi t h t he r el eases and covenant s r ef l ect ed i n t hi s

Agr eement and t hat such r el eases and covenant s ar e val i d and

enf or ceabl e .

14 . The under si gned r epr esent t hat t hey ar e f ul l y

aut hor i zed t o ent er i nt o t hi s Agr eement on behal f of t he

r espect i ve Par t i es .

15 . I f Pl ai nt i f f ' s compl ai nt i n t hi s Act i on

agai nst def endant Abbot t Labor at or i es i s r esol ved, whet her

t hr ough set t l ement , f i nal j udgment bef or e or af t er t r i al , or

ot her wi se, wi t hout i nj unct i ve, consent or ot her nonmonet ar y

r el i ef as agai nst def endant Abbot t Labor at or i es, t hen t he

Per manent I nj unct i on, but not t he r el eases t o MJN or t he

di smi ssal wi t h pr ej udi ce of MJN, shal l be compl et el y

r esci nded and vacat ed and shal l be deemed voi d ab i ni t i o ,

and of no f ur t her f or ce or ef f ect . I n addi t i on, Pl ai nt i f f

agr ees t hat i f t he r esol ut i on of Pl ai nt i f f ' s compl ai nt i n

t hi s Act i on agai nst def endant Abbot t Labor at or i es t hr ough

set t l ement , f i nal j udgment bef or e or af t er t r i al , or

ot her wi se, i ncl udes i nj unct i ve, consent or ot her non-

monet ar y r el i ef concer ni ng adver t i si ng t hr ough t he mass

medi a di r ect l y t o t he consumer or WI C bi ddi ng, t hen

pr ovi si ons 8( a) t o 8( c) ( adver t i si ng) and/ or 8( d) t o 8( f )

( WI C) of t he Per manent I nj unct i on shal l , i f r equest ed by

MJN, wi t h t he suppor t of Pl ai nt i f f be modi f i ed as necessar y



t o make t he pr ovi si ons of t he Per manent I nj unct i on

concer ni ng such subj ect s conf or m t o t he r el i ef pr ovi si ons,

or absence of such r el i ef , ` concer ni ng such subj ect s ent er ed

agai nst def endant Abbot t Labor at or i es . Wi t hi n t wo ( 2) days

of t he r esol ut i on of Pl ai nt i f f ' s compl ai nt i n t hi s Act i on

agai nst def endant Abbot t Labor at or i es, Pl ai nt i f f shal l

cer t i f y t o MJN i n wr i t i ng t he absence of any i nj unct i ve,

consent or ot her nonmonet ar y r el i ef or t he t er m( s) of any

i nj unct i ve, consent or ot her nonmonet ar y r el i ef .

1 / 0/~/
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