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SETTLEMENT AGREEMENT AND RELEASE

This Settlement Agreement, dated as of May 13, 1999 is made and entered by
and among the following parties td thé above-entitled Litigaﬁon: (i) the States (as defined
-below) (on behalf 'o_f ﬂ;cmselves and as parens patriae on behalf of toy consumers resu:img in
those States), bjf .and thrbugh their 'Attorncys General; the Named Class Plaintiffs 7(0“11 'behzlllf of'
themselves and each member of the Plaintiff Settlement Class, as defined below), by am:l
through their counsel of record; and Toys "R" Us, Inc. ("Toys "R" Us") by and through its
counsel of record. This Settlement Agreement is intended by the parties to fuily, finally, and
forever resolve, discharge and settle the Released Claims (as defined h.crein), upon and subject
to the térms and cgnditions bereof. -

I THE LITIGATION

The "Litigation" consists of thé following matters:




On October 2, 1997, the State of New York filed an action in the Eastern
District of New York, through its Attorney General as parens parriae on behalf of all natural
persons fcsiding in New York who purc_:hased toy products ﬁom retailers during the period -
from 1989 to October 2, 1997. The action was titled State of New York, et al. v. Toys "R"
Us, Inc., No. CV-97-5714 (NG) (JLC). The complaint was amended twice, joi'ning as’
| plaintiffs a totai of forty-four states, the District of Columbia,_ #nd th;: Commonﬁéeélth 6f
Puerto Rico (collectively, the :Staies"). The States, on behaif of themselves and all natural
pcrson.é residing in the States who purchased toy products from retailers during the period
from 1989 to the present (excluding those pﬁfchasers who timely and validly request exclusion
from the Settlement Group), are referred to herein as the "State Plaintiffs."
On or after October 2, 1§97 , mumerous private class actions and direct
purchaser actions were filed in federal courts around lthe country. These actions are listed on
* Exhibit C hereto. These federal court class actions and direct purchaser actions wers
consolidated for pretrial purposes by the Judicial Panel on Multidistrict Litigation as M.D.L.
Proceeding No. 1211, In Re T;Jys‘ "R" Us Anrz:rrust Litigarion, Master Fiie No. CV—9’7-5l750
A(E.D.N.Y.).
On or after May 1996, several private class actions were also filed in Alabama,

California, and New Jersey state courts. These actions are listed on Exhibit C hereto. -
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The federal and state named private class plaintiffs and the direct purchaser
action plaintiffs are collectively ret;erred to herein as the "Named Class Plaimiffs.."

| The complainfs'in the Litigation allege that Toys "R" Us entered into vertical
agreements with numerous toy manufacturers and orchestrated a horizontal agreement among
these same toy manufacturers to I@t the supply of certain popular toys to the Warehouse

Clubs. The various complaints assert claims for violations of the Sherman Antitrust Act, 15




USC. 81 and related state antitrust laws, unfair competition laws, and unfair trade practices

laws.
e CLAIMS OF THE STATE PLAINTIEES AND PLAINTIFF SETTLEMENT CLASS
. Thc States and the Named Class_ Plamntiffs believe that the claims asserted in the

Litigation have merit and that the evidence developed to date in the Litigation supports the

claims asserted. However, counsel for the Plaintiffs recognize and acknowledge the expense _

and length of conﬁﬁued proceedings necessary to prosecute the Litigation against Toys “R” Us
through frial and appeals. After conducting an extensive investigation inxb the facts and issues
raised by the Litigation, counsel for the Plaintiffs believe that the settleqmm set forth in this
Settiement Agreement confers substantial benefits upon, and is in the bes_t interests of, the
State Plaintiffs and the Plaintiff Settlement Class Counsel for the Piain'ﬁffs consider the
settlement set forth in thg Settlement Agreement to be fair, reasonable, and adequate, arid in
the best interests of the State Plaintiffs and the Settlement Group. |
. TOYS "R" US’ DENIALS OF WRONGDOING AND LIABILITY

Toys"R" Us has denied and continues to deny each and all of the claims and
contentions alleged by the Plaintiffs, or arising from the activities, conduct, statements, acts or
omissions alleg-ed or that could have been alleged in the Litiganion. Nonetheless, Toys "R" Us
has concluded that further conduct of the Litigation would be prptracfcd and ¢ﬁpcqsiyc-
Toyé"R" ﬁs aiso has taken into account the uncertainty and risks inherent in any litigation,

especially in complex cases like the Litigation. Toys "R" Us therefore has determined that it




is desirable and beneficial to it that the Litigation be settled in the manner and upon the terms
and conditions set forth in this Settiement Agreement.

IV. PARTICIPATION OF THE HONORABLE
CHARLES B. RENFREW AS MEDIATOR

The settlement-negotiations in this Litigation have been éoriducted before and
with the aid of the Honorable C/haries B. Renﬁéw, former United States District Court Judge.
Judge Renfrew was appointed to serve as the mediator in Wilson v, T oys "R" Us, No. CV 96-.
574 (Tuscaloosa Cty., Ala;..). Counsel for the States, the Named Class Plainﬁffs .and the
Defendants agreed to participate in globgl mediation sessions. Following the parties' exchange

of mediation briefs, the first mediation session was held on May 18 and 19, 1998; a second

mediation session was held on June 10 and 1 1,' 1998. Counsel for the States, the Named Class - |

| VPlainti‘ff.s and Defendant TRU also parﬁciﬁated in a third mediation session on February 25, |
1999. Subséquenﬂy, the ?arties continued to engage in extensive negotiations. In his roleras
mediator, Judge Renfrew has been instrumental in guiding the parties to 'the current settiement.
‘V. - TERMS OF SETTLEMENT AGREEMENT
NOW, THEREFORE, IT IS HEREBY STIPULATED AND AGREED by and
7

among the States and the Named Class Plaintiffs, (for themseives and the Settlement Group),

by and through their counsel, and Toys "R" Us, by and through its counsel of record, that,

subject to the approval of the Court, the Litigation and the Released Claims shall be finally and

fully compromised, settled, and released, and the Litigation shall be dismissed on the merits




and with prejudice, as to ail Sei‘tling Parties, upon and subject to the terms and conditions of

this Settlement Agreement, as follows:
1. Definitions
.FOR PURPOQOSES OF SETTLEMENT ONLY, and as used in this Settlement
Agreement, the following ten;s shall have the meanings specified below:
1.1 "Complaints” means all of the complaints filed in the Litigation,
1.2 "Defendants" means all of the defendants named in the Litigation.
173 *Distribution Plan” mcans the plan or method of allocation of the
Settlement Fund (after payment of attorneys' fees, costs, and expenses) among the 50 states,
the District of Columbia, and the Commonwealth of Puerto Rico on behalf of consumers. This
plan will be submitted to the Court for its approval by fhc.Plaimiffs along with their Motion
for Final Approval of Settlement, and is not part of this Settlement Agreement.
1.4  "Effective Date" means the first date by which all of the events and
conditions speciﬁed in Paragraph 7.1 of this Settilement Agreement have been met and have

occurred.

s 1.5  "Escrow Agent" means Firét Union Bank, whose duties are described
more fully in Paragraph 3 below. |
1.6  "Final’ means: (i) the date of final afirmance on an appeal of the
Judgment, the expiration of the time for a petition for or a denial of a writ of certiorari to

review the Judgment and, if certiorari is granted, the date of final affirmance for the Judgment

—————
———




following review pursuant to that grant; or (ii) the date of final dismissal of any a;lppeal from

the Judgment or the final dismissal of any proceedings on certiorari to review the .Tudgment' or

(ul) ifno appeal is filed, the expuatmn date of the time for the ﬁlmg or noncmg of any appeal

from the Court's Judginent approving the Settlement Agreement substantially in the form of

Exhibit B hereto, i.e., thirty (30) days after entry of the Judgment. Any proceeding or order,

or any appeal or petiﬁon fqr a writ of certiorari perﬁaining solely to the Distribution Plan, the

distribuﬁon of the Toy Conltrfbution'am./or application for anomg:ys' fees, costs or éxi)enscs,

shall not in any way delay or preclude the Judgment from becoming final.

1.7  "Judgment” means the judgment to be rendered by.the Court,
substantially in the form attached hereto as Exhibit B.
| 1.8 "Lead Counse] for States® means New York State Atiorney General Elic_)é.
L. Spitzer, Office of the Attomney General, 120 Broadway, New York, New Yor'k‘10271-
0332.
1.9 "Settlement Coordinator for the Plaintiff Settlement Class" means

William Berastein, LIEFF, CABRASER, HEIMANN & BERNSTEIN, Embarcadero Cemter
West, 275 Battery Street, 30th Floor,,San Francisca, CA 94111,

| 1.10 "Lead Counsel for the Plaintiff Settlement Class" means William
Bernstem, LIEFF CABRASER HEI'MANN & BERNSTEIN, Embarcadero Center 275
Battery Street, 30th Floor, San Francxsco CA 94111; Joseph J. Tabacco Jr BERMAN,

DeVALERIO, PEASE & TABACCO, 425 California Street, Suite 2025, San Francisco, CA




94104; Allen D. Black, FINE KAPLAN & BLACK,. 1845 Walmut Street, Philadelphia, PA
19103; Joseph Opper, MILBERG WEISS BERSHAD HYNES & LERACH, One
Pennsylvania Plaza, New Yok, NY 10119; Joséph -c. Kohﬁ, KOHN, SWIFT & GRAF,
P.C., 1101 Market Street, Suite 2400, Philadelphia, PA 19107; Fred Taylor Isquith, W_OLF,
HALDENSTEIN. ADLER, EREEMAN & HERZ, 270 Madison Avenue, New York, NY -
10016.

1.11 "Litigation" means the parens patrige, federal and state private class

action lawsuits, and direct purchaser actions listed on Exhibit C hereto. |

1.12 "Named Class Plaintiffs" meaqs the plaintiffs n;-amed in the federal and
state private class action lawsuits listed on Exhibit C hereto. |

1.13 "Non-Settling Defendants” means all of the Defendants who are not
parties to this Sctt.lema::nt Agreement and who have not previously settled.

1.14 "Notice Period” means the forty-five (45) days, or such other time
period as set by the Court, during which counsel for the Plaintiffs will disseminate notice to
the potential members of the Settlement Group.

1.15 "Manufacturer Defendants” means‘all of the Defendants in the Litigation
excluding Toys "R" Us and any individual Defendants.

1.16 "Plaintiffs” and"Settlement Group" means the State Plaintiffs and the

Plaintiff Setﬂement'CIass as these terms are defined herein.




1.17 "Plaintiff Settlement Class” means all persons in the U.S., including the

Named Class Plaintiffs, who purchased toy products from retailers during the period beginning, |

-Ja'm._lary 1, 1-989 and céntinuing ihifoﬁgh the date of this se&lemem agreement but excludmg N
Defendants, their subsidiaries, affiliates, officers, directors,. and employees; govermncnta.l-
_ entities; and also excluding tl;:)se persons who timely and validiy request exclusion from 'th;:
Settlement Group in'refsponse to the notice of the Scttl_em:nt by publication..
1.1$ "Preliminary Order" means an order, as described in Paragraph 5.1,
' substéntiaﬂy in the form of Exhibit A.

1.19 "Released Claims" shall mean all claims (including unkriown claims, as

discussed below), demands, rights, liabilities, and causes of action of every nature and

description wharsoe#er, both_statutory and common law, known or unknown, arising under the

federal and state antitrust laws, unfair competition laws, unfair trade practices laws, asserted
or that might have been asserted, bjr the Plaintiffs against the Released Persons ansmg from
the activities alleged in the Complaints, and ail facts, transactions, events, occurrences, acts,
disclosires, statements, omissions, or faiiures to act which were or could have been alleged in
the Litigation or any other forum, based-upon, relating to, or arising from the facts which
were or could have been.alleged in the Complaints. Released Claims shall include ail claims |
by the _S_t_atﬂ_ement Group, including claims arising_ from their purchgses from .Toys "R"_ _Us and
from other retailers, except for claims relating to _dcfective products sold by Toys."R" Usor

distributed by Toys"R" Us.




1.20 "Related Parties" means each of Toys"R" Us' past or pfescnt directors,
officers, emplo&ees, partuers, prircipals, agents, insurers, co-insurers, reinsurers, controlling
sﬁareholdefs, -attOr-ncys, accountants, auditors, banks or investmeﬁ‘t'banks, assoéfétes, .persoﬁal
or legal representatives, predecessors, successors, parents, subsidiaries, divisions, joint
venm:-es; as-s.igns, spouses, he;rs, related or affiliated entities.

| 1.21 ‘"Releaécd Persons" means Toys"R" Us and all of its Related Parties.

1.22 "Represented ConSumers" means (i) all persons residing in the States
who purchased toy products from retailers during the period from 1989 1o the date of this
settlement agreement, all of whom are rcpresented' by the Artorneys General of the States, but
excluding those persons who tin_nely and validly request-exclusion from the Settlement Group
in response t'o the notice of the Settlemeﬁt by publicatién; and (ii) all 'per.sons 'wh;) are |
members of the Plaintiff Settlement Class, but excluding those persons who timely and validly
request exclusion from the Settlement Group in response to the notice of the Seﬂémcm by
_ puBlication. |

1.23  "Original Retail Price” means the average retail price at which Toys "R"
Us initially offered a product in its stores. | A

1.24 "Settling Defenclaﬁts" means, collectively, Toys"R" Us and any other
Defendants wﬁose proposed settlements of the L_itigation are (ionsolidated in the potice

reépecting Toys"R" Us, as described in Paragraph 3.6.




1.25 "Settling Parties" means, collectively, the State Plaintiffs and the

Plamntiff Settlement Class, and Toys"R" Us.
| 1.26 "States" means _tﬁe‘ States of New York, Alabama, Alééka‘, Arizona, |
Arkanpsas, California, Connecticut, Delaware, Florida, Georgia, Hawaii, Idaho, Hiinois,

- Indiana, Towa, Kansas, Kenm:ky, Louisiana, Maine, Maryland, Massachusetts, Michigan,
Minnesota, Missouri, Montana, Nebraska, Nevada, New Hampshire, New Mexico, North
Carolina, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, South Carolina, South
D:;icoté, Tennessee, Texas, Utah, Virgihia,Washington, West Virginia, Wisconsin, the District
of Columbia and the Commonwealth of Puertb Rico.

. 1:27 "State Plaintiffs" means the States on behalf of themselves and-as parens
- patriae oﬁ beimlf of Represented Consumers as defined in Paragraph 1.22(i). herein.
1.28 "Settlement Fund" means all monies paid by Toys"R" Us to Plaintiffs,

' in exchange for the settlement and release of all claims identified in this Settlement Agreement
and Release.

'1.29 "Toys"R" Us" means Toys"R" Us, Inc. and all of its predecessors,
successors,parents, subsidiaries, divisions, officers, directors, employees or agents, and |
related or affiliated entities.

- 1.30  "Unknown Claims” shall mean any Released Claims wI:uch Plaintiffs .do
not know or suspect 10 exist in his, her or its favor at the time of the release of the Relez@ed

Persons which, if known by him, her, or it, might have affected his, her or its settlement with
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and release of the Released Persons; or might have affected his, her or its decision not to
object to the settiement.

131 "Warehouse Clubs" means low céét,' low‘ frills retail operations which
charge a membership fee and sell a broad variety of products at retail. Examples of
‘Warehouse Clubs include Pn-c;e Clu]_:, Costco (later merged with Price Club), BI's, Pace/and
Sam's Club. |
2. The Settlement Terms

2.1 The principal amount of Thirteenr Million Five Hundred Thousand
Dollars ($13,500,000) in cash shall be paid by Toys"R" Us to the Plaintiffs, c/o the Bcrow

“Agent appbinted pursuant to Section-3.1 herein. The payment shall ‘consist of an initial deposit
of $500,000 (the "initial deposit™ to be paid within 7 business days following receipt by |
Toy.s "R" Us of notice of entry of the Preliminary Order by the Court, to pay fo; Toys "R" Us'
share of the cost of Notice. and the balance of $13,000,000, to be paid not later than 15
bﬁsine:ss days after the gﬁnt of Final Approval of the Settlement by the Court. The Escrow
Agent shall establish an account, the TRU Litigation Settlement Fuﬁd, lwith monies received
from all Defendants who enter intd settlement of the Litigation, including the Scttl:me/m Fund
received from Toys"R" Us. The monies deposited into the Settlement Fund by Toys"R" Us,
plus any accrued interest, shail be used to fund the consumer distribution as ﬁescribed in l'
Paragraph 4.13 herein and to pay for notice, administration, and other coﬁs of this settlement.

Toys"R” Us shall not be obligated to make any further monetary payments whatsoever in
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connection with the Seitlemanr Agreement in addition to its paymént to the Escrow Agent as
described in this paragraph.

| | 22 In ‘ad.dition to the monetary payment sctlforlth in section 2.1, Toys "R"
Us shall also provide a toy contribution valued at $27 million at Toys "R" Us' Original Retaxl
Prices. The toy contribution v;ill consist of two'fZ) or three (3) toy distributions which shall
take place berween the- }.{ears 1999-2001.

"Provided the Effective Date is no later than October 15, 1999, the first
distribution shall take place on or before November 15, 1999 and the second and third
distributions will occur on or befqre November 15, of the next two y:;.am. Toys “R" Us shall

provide at least 30% of its total toy contribution in each of.'the first two distributiens. :

If the Effective Date of this settlement is after October 15 1999, ﬂut befbre:
September 1, 2000, Toys “R” Us shall have the option of making the first distribution on or
before November 15, 1999, and the éecond and third distributions on or befofe November 15
of .thc next two years. If the- first distribution is made anq- thereafter this settlement agreement
is terminated for any reason, then the Original Retaii'Prices of the toyS contributed by Toys
“R” Us in the first distébmion shall be an offset against any future amount Toys “R* Us must
pay to the State Plaintiffs and the Plaintiff Settlement Class to satisfy any settlement or
judgment. In the event that Toys “R" Us ultimately prevails in the Litigation ér the-Plaimiffs
win a judgment less than the vajue of the Toy' Contribution includcd_ in the first distribution,

counsel for Plaintiffs shall have no duty or obiigation to reimburse Toys “R" Us for the vaine

12
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of the Toy Contribution. If the Effective Dafe of this settlement is after October 15, 1999 but
before September 1, 2000, Toys “R” Us shall also have the 0ptiou of making two toy
contnbuuons the ﬁrst during holiday season 2000 and the second dunng hohday season 2001,
each compnsmg at least 45% of the total toy contribution.

’ The toys selec't;d by Toys "R" Us for inclusieu in its toy contribution must meet
the following criteria:

1. The toys must be varied so as to accomplish age and gender diversity (i.e for
boys and girls between the ages of three months and 12 years.old) in each toy distribution
throughout thelUnited States.

2. The toys must be from and among those currently offered for sale by Toys
"R" Us; hou-re\rer, sueh contribution shaﬁ notlinclude any toy guns,'to.ys depicting §ioleece,

other viplent toys, or any toys that have been recalled or at any time prior to the distribution

beeome subject to recall; and
| 3. The Ongmal Retail Pﬂce of at least 90% of the toys shall not exceed $30
per toy.
No later than September 15 of each year of the toy distribution, Toys "R" Us
shall provide Lead Counsel for the States and the private Plaintiffs with a list of the toys which !,
shall be a_vaﬁble for pick-up at each dlen-epereting Toys "R".Us distribution center (the "Toy
Listing"), which shall identify the quantity, mixnire, diversity and the Original Retail Price of !

each toy to be included in each such round of the distribution.
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Within 15 days of receipt of the Toy Listing, the States’ artorneys through their

Lead Counsel and Lead Counsel for the Plaintiff Settlement Class may veto any tys selected -
" by Toys "R" Us which do not meet criteria numbered I through 3 above, in which case T;)ys |

"R" Us shall within 21 days select alternate toys for distribution which shall meet such criteria.

In addition, within 15 days of receipt of the Toy Listing, the States' attorneys through their
Lead Counse] and Lead Counsel for the Plaintiff Settlement Class, have a right to veto up to
10% of the toys in any distribution in which case Toys "R" Us shall within 15 days select .
alternate toys which shall meet the three criteria set forth above and satisfy the objection(s)
~ which were the subject of the veto.

The Plamuffs have selected The Marine Toys for Tots Foundation ("Marine
Toys for Tots™) fo Me_mc distﬁbﬁtioh of the Toys"R" Us Toy Contribﬁtion into the Stﬁtés
and to deliver the toys to recipients designated by the Plaimtiffs. Plaintiffs shall allocate the

toys among the 50 states, the District of Columbia and the Commonwealth of Puerto Rico

based upon each entity's percentage share of the total population of the United States. The toys

shall be distributed to the children in each state by the Marine Toys for Tots organization
pursuant to a toy distribution pl/an agrced/upon between the Marine Toys for Tots and the
States and Lead Counsel for the Plaindiff Settlement Class.

" In order to facilitate the nationwide toy distribution Toys';R“' Us shall make the
toys available to Marine Toys for Tots for pick-up at each thcn-operating Tc}y‘s"R" Us

distribution centers. In order to help Toys for Tots and the States achieve age and gender
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diversity on a state by state basis, the toys made availablé at each distribution center shail be
\fa.ried and appi-qpriatc for _girls and boys bétween the ages of three months and twelve years.
The téys shall be delixArcrcd to Toys for Tofs on pallets. For ea.c;.h year.'s disfribﬁtion, two
weeks prior to the scheduled date for pickup of the toys from each Toys "R” Us distribution
center, Toyé “‘R" Us shall prt;vide Toys for Toé with a list of the épeciﬁc £oys as well as the
doilar value of the toys to be loaded on each numbered pallet at each distribution center.
Toys"R" Us shall have the right to mark all of the toys so that they cannot be returned to Toys
"R" Us fc;r refund, credit, or exchange. Plaintiffs agree that Marine Toys for Tots will give
Toys "R" Us at. least four weeks’ notice of the date of pick-up at each distribution center, and
that the pick-up at each center will be completed within 72 hours.
| 2.3  The monetary paymbnt described in Pamgmph 2.11 and toy contriléution |
set forth in Paragraph 2.2 are Toys “R* Us’ only financial responsibilities pursuant to this

' agreement.

2.4 Toys' "R" Us warrants that, as of the date of this Settiement Agreement,

it 1s not insolvent, nor will its payment to the Settlement Fund render Toys"R" Us insolvent
-within the meaning of and/or for the purposes of the United States Bankrupicy Code./If a
case ts commenced with respect to Toys"R" Us under Title 11 of the United States Code
(Bankmptcy), or a trustee, receiver or conservator is appointed under any similar law, andm |
the event of the entry of a ﬁnai order of a court of competent jurisdiction determining the

payment of the principal amount of the Settlement Fund and any accrued interest; or any
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portion thereof, by or on bchalf of Toys"R" Us, to be a preference, voidable transfer,
fraudulent transfer or similgr transaction, aqd if pursuant to an order of a court of competent
jurisdiction monies pﬁid or produﬁt delivefed by Toys'"R" Us pﬁrsuant to this aéreemént are
either not delivered or are returned to Toys "R" Us or the trustce i'eceiver, or comservator
appointeé’ by a court in any b;nkruptcy proceeding with respect to Toys"R" Us, the releases
given and judgment entered in favor of Toys"R" Us pursuant to this Settlemeﬁt Agreement
shall be pul? and void. |

2.5  No part of the Settlement Fund or Toy Contribution paid by Toys"R" Us

shall constitute, nor shall it be construed or treated as constituting, a payment in licu of treble

. damages, fines, penalties, forfeitures or punitive recoveries, nor have the Plaintiffs sought the

imposition of aﬁy of the forégoing as part of this Settleﬁ_lent Agrecmenf.

2.6  Upon the occurrence of all of the. events referenced in Paragraph 7.1
b¢low, any and all remaining interest of T.oys"R" Us in or to the Settiement Fund shail be
-absolutely and forever cxtmgmshed Upon provision by Toys"R"” Us of the Toy Contribution
| to Lead Counsel for the States and Lead Counsel for the Plaintiff Setﬂemé_m Class c/o the
Marine Toys for Tots as provided in Paragraph 2.2 :bove, any and all remaining interest or
right of Toys"R" Us in or to the Toy Contribution shall be absolutely and fo;ever
extinguished. |

2.7 Toys "R" Us consents to, and the Plaintiffs agree to requ;st, inclusion in

the Judgment of the foltowing imjunctive provisions:
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1. Without any admission of any lability, Toys"R" Us consents to an order
restraining and enjoining Toys"R" Us for a period of three (3) years from the date of entry of
the Final Judgment from:

(A)  entering into any agreement,
eontract or conspiracy with any
supplier to restrict the United States
sales of products to the Warehouse
Clubs, in violation of state or
federal antitrust law and

(B) facilitating any agreement, contract
0T conspiracy among suppliers to
restrict the United States sales of
products to the Warehouse Clubs, in
violation of state or federal antitrust
laws. :

In addition, without any admission of .any- liability, Toys "R" Us fér a period of
three (3) years from the date of entry of the Final Judgment consents to an Iﬁjunction which is
the same as that then in effect, if any, in the proceeding instituted by the Federal Trade
Commission against Toys "R" Us, Docket No. 9278 (the "FTC proceeding”).

2. As of the date of this Settlement Agreement, the injunctive provision in
effect in the FTC proceeding enjoins Toys "R" Us from: /

A Continuing, maintaix;ling, entering into, and
attempting to enter into any agresment or
. understanding with any supplier to limit-

supply or to refuse to sell toys and related
products t6 any toy discounter.
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B. Urging, inducing, coercing, or pressuring, or
attempting to urge, induce, coerce, or
pressure, any supplier to limit supply or to
refuse to sell toys and related products to
any toy discounter.” .

C. Eacilitating or attempting to facilitate
agreements or understandings between or
among suppliers relating to limiting the sale
of toys and related products to any retailer(s)
by, among other things, transmitting or
conveying complaints, intentions, plans,
actions, or other similar information from
one supplier to another supplier relating to
sales to such retailer(s).

PROVIDED, however, that nothing in this Order shall prevent respondent from

seeking or entering into exclusive arrangements with suppliers‘with' respect to particular toys.

2.7.2 The injunction against Toys "R" Us shall terminate automaticaily three
years from the date éf entry of the Final Judgment in this matter.
2.8  Toys"R" Us agrees to the certification of the Plaintiff Settlement Class
for purposes of this Settlement Agrccment and the settlement henc{n. |
3. Settlement. Administration
3.1  Lead Counsel for the States and Lead Counsel for the-Plaintiff
Seﬁlement Class have dcsignatéd First Union Bank as the Escrow Agent, which shall

administer the Seftlement Fund.
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3.2  The Escrow Agent shall invest the Settlement Fund deposited pursuant to

Paragraph 2.1 above in mstrumems backed by the full faith and credit of the Umted Smtes
| Govemment or fully insured by the Umted States Government or an agency thereof and shall
reinvest the proceeds of these instruments as they mature in similar instruments at their then

curfqnt market rates. The Es;row Agent shall bear all risks related to the investment of the

Settlemen.t Fund.

3.3  The Escrow Agent shall not disburse the Settlement Fund except as
provided in this Settlement Agreement, by an order of the Court, or with the written
agrcemem of counsel for Toys"R" Us and counsel for the Plaintiffs.

34 Subject to furthcr order and/or directions as ‘may be made by the Court,
the Escrow Agent is authorized to execute such transactions on behalf of the Settlement Group

as are consistent with the terms of this Settlement Agreement.

3.5  All funds held by the Escrow Agent shall be deemed and considered to

be in custodia legis of the Court, and shall remain subject to the jurisdiction of the court, until

such time as such funds shall be distributed pursuant to the Settlement Agreement and/or
further order(s) of the Coun. |

3.6 In the event that the settlement is not approved, or is terminated,
canceled or fails to ‘become efféctiirc for any reason, including Toys"R" Us' exercise of its

rights pursuant to paragraph 7.2 herein, Toys"R" Us shall be responsible for one-half of all
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notice and escrow fees, capped at $500,000, but shail receive ‘back all other monies Toys "R"
Us has paid to the Settlement Fund.

37 Au other costs of édnﬁhisteri‘né the Setdeﬁeﬁt Fund, including but not
limited to notice, adrmmstenng and distributing thc Settlement Fund are the sole rcspons1b111ty
of the Plaintiffs to be paid from the Settlement Fund. | 4

3.8 Tax Treatment of Settiement Fund

3.8.1 Settling Partjes and the Escrow Apgent agree to treat the
Settlement Fund as béing at all times a "qualified settlement fund” within the meaning of
Treas. Reg.§1.468B-1. In addition, the Escrow Agent and, as required, Settling Parties Shail
jointly and timely make such elections. as necessary or advisablc-to carty out the pr§visions of
this Paragraph 3.8, including the "relatioﬁfback clécﬁon" (as defined in Treas. Reg.§1.468B-
1) back to the earliest permitted date. Such elections shall be made in compﬁm with the
. procedures and requirements contained in such regulations. It shali be the responsibility of the
Escrow Agent to timely and properly prepﬁre and deliver the necessary documentation for
signatﬁre by all necessary parties, and thcreaftcr to cause the appropriate filing to occur.

3.8.2 For the purpose of § 468B of the Internal Revenue Code of 1986,
as ameﬁded and. the regulations promulgated thereunder, the "administrator” shall be the
~ Escrow Agent The Escrow Agent shall umely and properly file all mformanonal and other -
@ returns necessary or advisable with respect to the Settlement Fund (including without

limitation the returns described in Treas. Reg.§1.468B-2(k and 1)). Such returns (as well as
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the election described in Paragraph 3.8.1) shall be consistent with Paragraph 3.8 and in all
events shall refiect that allr taxes (including any estimated taxes, interest or penalties) on the’
income earned by the Settlement Fund shall be paid out of the Settlement Fund as provided in

Paragraph 3.8.3 hereof.

4

3.8.3 All (i) taxes (including any estimated taxes, interest or penalties)
arising with respect to the income earned by the Seﬁment Fund, including any taxes or tax
dctrirﬁents that may 'bc' imposed upon Toys"R" Us with respect to any income earned by the
Settlement Fund for any period during which the Settlement Fund does nof qualify as a

"qualified settlement fund” for federal or state income tax purposes {"Taxes"), and (ii}

_ expenses and costs incurred in connection with the operation and implementation of this

Paragraph 3.8 (including, without limitation, eﬁ:j:enses of tax attorneys and/or accountants and -

mailing and distribution costs and expenses relating to filing (or failing to file) the returns

described in this Paragraph 3.8) ("Tax Expenses"), shall be paid out of the Settlement Fund; in

' all events Toys"R" Us and its insurers shall have po liability or responsibility for the Taxes or

the Tax Expenses or the filing of any tax reﬁms or other documents with the Interpal Revenue
Service o/r any other state or local taxing aﬁthority. The Escrow Agent shall inde;nnify and
hc')ld Toys"R" Us and its insurers harmless for Taxes and Tax Expenses (incl_uding, without
limitation, taxes payable by reason of any such indemnification). Further, Taxes and Tax

Expenses shall be treated as, and considered to be, a cost of administration of the Settlement

and shall be timely lpaid by the Escrow Agent out of the Settlement Fund without prior order

21




from the Court and the Escrow Agent shall be obliga;ed (uotwithstanding anything herein to
the contrarly)rt_o withhold from distribution to Plaintiffs any funds necessary. to ﬁay such
amounts including the cstablishrheﬂt for adequate reserves for any Taﬁes and T;x Expénséé (as
well as any amounts that may be required to be withheld under Treas. Reg.§i.4688-2(1) (2));
Toys"R" Us and its insurers a_re not responsible and shall have no liability therefor or for any
féporting requirements that may relate thereto. The parties hereto agree to cooperate with the
Escrow Agent, each other, and their tax attorneys and accountants to the extent reasonably
| necessary to carry out the provisions of this Paragraph 3.8.
3.9 For the purpose of Paragraph 3.8, refefcnces to the Settlen;em Fund

shall include the Settlement Fund and any earnings thereon.

Portions of the Settlenient Fund shall be used by the Plaintiffs to pay the costs and
administrative expenses, including attorneys' fees, incurred in conduc.:ting the Litigation against
Toys"R" Us to date, including the notice costs and administrative expenses of -this settlement. |
In particular, such portions of the Settlement Fund shall be disbursed, or as indicated below,
Plaimiff/; shall request court approval for disbursement of such portiohs of the Settlement ’
Fund, as followé:

4.1 A portion of the Scm_emgm'i:und shall be used to pay all costs and
" expenses in providing proper notice of this Settlement to the Settiement Group. the fees and

expenses of the Escrow Agent appointed pursuant to Paragraph 3.1, and the expenses, if any,
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of the administration and distribution of the Toy Contribution. The cost of notice by
publication, related notice costs and the fees bf the Escrow Agent shall be paid by the Escrow -
.Agcrit'out of the Settlement Fund, as these c_os’tslaccfue'; upon Sl;lbrhission to the'ﬁscmw Agent’
of invoices for these costs.

42 Plaintif;s shall deposit an additional portion of the Settlement Fund, in
the amount of $250,000, info the previously established National Asso(:iation of Attorney '
Generals’ Milk Fund Account(*"NAAG Milk Fund") to enhance state antitrust enforcement by'
the Attorneys General. Such portions shall be paid by the Escrow Agent out of the Settlement
Fund. In the event the Court approves an amougi of less than SZSQ,OOO t§ beAdeposited in the
NAAG Milk Fund, the States may seek the diﬁemnm to be paid to the lStau;:_s Attorneys -
General in accordance with Paragraph 4.3. | | .

4.3 Plaintiffs shall pay a portion of the Sertlement Fund in the-amoﬁlit of
$9$0,000 to the Attorneys General representing the State Plaintiffs as payment for other costs
and administrative expenses. Such payment shall be apportioned among the States in their sole
discretion and such apportionménts shall then be used by the States' Attorneys General for one

~ or more of the fo/llowing purpose;s, as determined by the Attorney Géneral of each such State at
his or her exclusive option and as otherwise consistent with the laws of his or her respective
state. |

a. Reimbursement of attorneys' fees incurred by such state;




b. Antitrust or consumer protection enforcement by the attorney
.general of such state;
c. Deposit into a state antitrust or consumer protection account,

(e.g. revolving account, trust account), for use in accordance with the state laws governing

-
-'j

that accopnt;
ﬁ. Deposit into a fund exclusively dedicated to assisting the state
Attomc& General to defray the cost of experts, econoimists, and consultants in multistate
anﬁuusf investigations and litigations.
4.4  The payments pursuant to Paragraphs 4.2, shall be paid to NAAG by
the Escrow Agent from the Set_:tlémcm Fund thhm five {5) business -days after the Effective

Date. The payment pursuant to Paragraph 4.3 shall be paid to the Attorneys rGeneral by the

Escrow Agent from the Settlement Fund within five (5) business days after the Effective Date.

4.5  The provisions of this Settlement Agreement, with respect to the
payments to the States set forth in Paragraphs 4.2 and 4.3, shall be considered by the Court
separately from the Court's consideration of the faimess, reasonableness and adequacy of the
settlement terms set forth herein and shall be severable from the Settlement Agreement in the

event that the Court approves the settlement terms but for any reason disapproves the

payment.é, to the States. The Plaintiffs hereby explicitly agree that in the event the Court severs

Pafagraphs 4.2 to 4.3 from this Settlement Agreement, the Plaintiffs will not object to or

oppose approval of the remainder of the Settlement Agreement by the Court, or otherwise
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delay or affect approval of the settlement, entry of the Judgment, or settlement of the

Litigation with respect to Toys"R" Us.

4.6 A portion of the Settlement Fund shall be used to reimburse counsel for

the Plaindff Settlement Class for payment of attorneys' fees. Lead Counsel for the Plaiim'ff
Settlernent Class may submit ;n application {the"Fee and Expense Application") to the Court
for distributions to therh from the-Settlement Fund for: an award of attorneys' fees not to
exceed $2,150,000 or 15.92% of the cash portion of the Settlement Fund. Allocation of
attorpeys’ fees among counsei for the Plamtiff Settiement Class shall be decided upon by Lead

Counsel for the Plaiatiff Settlement Class based upon a formula to be agreed upon exclusively

among themselves.

4.7  Atorneys' fees as'awarded.by the Court ("Fee Awatd"), for counsel for

the Plaintiff Settlement Class shall be paid to Lead Counsel for the Plaintiff Settlement Class
‘ froni the Settlement Fund, as ordered, within five (5) business days after the Court executes an
order awarding such fees, costs and expenses.

4.8 In the event that the Effective Date does not m@, or the Judgment or
the order makifig the Fee and Expense Award is reversed or modified, or the Settlemen/r
- Agreement is canceled or terminated for any other reason, and in any event that the Fee and
Expense Award has been paid to any extent, then cdun;él for the Plaintiff Settlement Class
shall within five (5) business days from receiving notice from Toys"R" Us's gounsel or from a

court of appropriate jurisdiction, refund to the Settlement Fund any attorneys’ fees previously
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paid to them from the Settlement Fund plus interest thereon at the same rate as eamed on the
Settlement Fund. The law firm of each such counsel for the Plaintiff Settlement Class, as a
condition of rcc_eiv‘ing such attdmeys-’ f‘éeé, on ﬁeilaif of itself and e.ach partner and/or
shareholder of it, agrees that the law firm and its partners and/or shareholders are subject to

the jurisdiction of the Court for the purpose of enforcing the provisions of this Paragraph.

4.9  The procedure for and the allowance or disallowance by the Court of any

applications by any of the counsel for Plaintiff Settlement Class. for- attorneys' fees, are not
part of the settlement set foi-th‘ in the Settlement Agreement, and are to be considered by the
Court separately from the Court's considerz_ttion of the fairness, reasonableness and adeqﬁacy
_ of the settlement set forth in the Settlement Agreement, and any orde;' or proceedings relating
to any Fee and/or Expense Applicaﬁon, or aﬁy appéai from any order relating thereto or
reversal or modification thereof, shall not operate to terminate or cancel the Sertle_ment '
Agreement, or affect or delay the ﬁﬁality of the Judgment approving the Settlement Agreement
and the settlement of the Liﬁgation set forth herein.

4.10 Toys"R" Us and its Related Parties shall have no responsibility for, and
no liability whatsoever with respect to, any payment to cpunsel for the Plaintiffs from r.hé

Settlement Fund that may occur before the Effective Date.

_ _4.11 Toys"R" Us andrits Related Parties shall have no responsibility for. and

no liability whatsoever with respect to, the allocation among counsel for the Plaintiffs, and any

other Person who may assert some claim thereto, or any Fee and/or Expense Award that the
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Court may make in the Litigéﬁon, and Toys"R" Us and its Related Parties take no position
with respect to such matters.

4.i2 Once delivery of the téy éontrib’dtioné to Marine‘Toys' for Tots has |
occurred, Toys"R" Us and its Related Parties shall not be responsible and shall have no
liability whatsoever for dama;e’é to toys or loss of the toys resulting from the transport or
delivery of such toys or for damages or personal injury resuiting from the transport or delivery
of such toys. Nothing in this Settlement Agreement absolves Toys"R" Us from liability for any
damages or injuries resulting from a toy which is defective at the time it is picked up by :
Marme Toys for Tots. .

| 4.13 Distribution to Consumers

All funds remaining in the Settlement Fund after payment of costs and fees set
forth above shail be distributed for the benefit of the Settlement Group. To ensure nationwide
cornpensation to the Settlement Group, who cannot be individually identified, all remaining -
monies in the Settlement Fund shall be disbursed in the following manner.

a) Plaintiff shall allocate to evéry state, the District of Columbia and the
Commonwealth of Puerto Riéo that state's share/of thé Settlement Fund based upon its
percentage share of the total population of the United States. _ |

| b) Each state Attomey General shall direct that its pro rata: share of the
Settlement Fund be distributed tb the state, a political subdivision thereof, a not-for proﬁt

corporation and/or a charitable organization, with the express provision that the funds be
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utilized to benefit children by providing them with toys, booics? or other educational materials.
In the event settlement funds are pro_Vided to a state or political— sﬁbdivision.thereof, such
funding should be utilized for the purposéé s‘pleciﬂedrh‘elrein, to fund purchases which have not
previously been funded by the state or political subdivision and, which but for Iecéipt of |
.mom‘gs from the distribution c:f the Settlement Fund, would not be made available to children.

4.14 Within sixty (60) days of entry of the Preliminary Order, the Plaintiffs
shail submit their proposed Distribution Plan to the Court, for its approval.

4.15 Toy's"'R" Us and its insurers shall have no responsibility for, interest in,
or liability whatsoever with respect to the investment o distribution of the Settlement Fund,
the di$Mbudon of the Toy Contribution, tile payment or withholding of taxes, or any losses
incurred in connection therewith.

4.16 Itis understood and agreed by the Settling Parties that any proposed
Distribution Plan of the Settlement Fund or distribution of the Toy Contribution is not a part of
' 'thé Settlement Agreement and is to be considered by the Court separately from the Court's con-
sideration of the fairness, reasonableness and adequacy of the settlement set fc.J.rth ip th_er :
Settlement Agreement, and any order or ﬁroceedings relating to the Distribution Pfan or the
distribution of the Toy Contribution -shall not operate to terminate or cance] the Settlement
Agreement or affect the finality of the Court's Judgment apprdving the Se_ttlemgﬁt Agreement g_nd
the-sett.lement set forth heréin, or any other orders entex;ed pursuant to the Settlement Agre.er:;ent.

5. Notjce Order and Settlement Hearing
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5.1 With.in 30 days after Execution of this Settlement Agreement by counsel
for the Plamnffs counse] for the Plaintiffs shall file a motion with the Court, which includés
the Settlement Agreement and its Excliibits, as well as a"Notice Plan” listing ail publications in
which Plaintiffs shall publish Notice of this Settlement Agreement to the Settlement Group.
The motion shall request entr; of an Order substantially in the form of Exhibit A hereto (the
"Preliminary Order"). Such Preliminary Order shall include, among other things: (i) the
preliminary approval of the settlement set forth in this Settlement Agreement as fair,

reasonable and adequate and in tﬁé best interests of the Settlement Group, (ii) approval of the

Notice Plan which will specify the publications in which the settiement notice shall be

published, (iif) approval for the mailing and publication of a settlement long form notice (the .

"Notice’"). in the form of Exhibit A-1, hereto, pufsuam tb:'a Notice of Pend.ency' and Prqposéd
Settlement of Class ("Notice Order")l, in the form of Exhibit A-2 hereto, (iv) a provision that
Lead Counse] for the States and Lead Counsel for the Plaintiff Settlement Class shall

' di.sseminate the Notice within sixty (60) days after entry of the Preliminary Order, and (v) a
schedule for a hearing by the Court after notice is given (the "Settlement Hearing") to approve
ﬂ;e settlement of the ‘ﬁiti'gation as set forth herein. At least five (5) days prior to filing their ,
ﬁoﬁon requesting entry of the Preliminary Order, the Plaintiffs shall provide a copy of such
motion (including all exhibits and attachments of such motion) to Toys"R" Us for revié_w and-

comrment.
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5.2 Within sixty (60) days after entry by the Court of the Preliminary Order
approving settlement of the Litigation with respect to Toys"R" Us, counsel for the Plaintiffs
shali dissémina;e Néﬁce of the settlement to all potén,ﬁal members of the Settlement éfoup.

5.3  The Parties contemplate a Notice Period of forty-five (45) days, or sucﬁ
other time period as ;et by th; Court. Within thirty (30) days following the conclusion of the
Notice Period, counsel for the Plaintiffs shall file 2 motion séeking final approval of the

- settlement of this Litigation with respect to Toys"R" Us by the Court, including a

determination by the Court: (i) whether the settlement set forth in this Settlement Agreement

shall be approved finaily as fair, reasonable and adequate, (i) whether Judgment approving the

settlement suBst’antiaIly in the form of Exhibit B should be entered, and (iii) whether an award

of aﬁorﬁcys’ fees and expenses should be made to t_:bunéel for the Plaintiffs.
6. | Releases
6.1 lUpon the Effective Date, as defined in Paragraph 1.4, the States and the
N@ﬁ Class Plaintiffs shall, and all members of the Settlement Group shall be deemed to
have, and by operation of the Judgment-shall have, fully, finally, and forever released, '
/relinquished and discharged_all Released Claims a/gainst the Released Persons, including, but
not limited to agy claim arising out of, felatixig to or in connection with the prosecution,

settlement o resolution of the Litigation or thé Released Claims.

6.2  With respect to any and all Released Claims, the Plaintiffs stipulate and

agree that, upon the Effective Date, the States and the Named Class Plaintiffs shall expressly,
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and all members of the Settlement Group shall be deemed to have, and by operation of the
Final_.Tudgmem: shall have, expressly watved and relinquished, to the fullest extent permitted
by law, the provisions, fights, and béneﬁt$ of §1I54i .of the Calif:‘ornja Civil Code, which |
provides: | |

"A general release does not extend to claims which the 4
" creditor does not know or suspect to exist in his favor at

the time of executing the release, which if known by him
- must have materially affected his settlement with the

debtor.”

6.3  Upon the Effective Date, the States and the Named Class Plaintiffs shall
expressly, and all members of the Settlement Group shall be deemed to have, and by

~ operation of the Final Judgment shall have waived any and all prbvisions, rights and benefits

conferred by any law of aﬁy state or territory of the United States or ‘principle'.of common law,

which is similar, comparable, or equivalent to §1542 of thg CaIiforniaACivil Code_.
6.4 Upbn the Effective Date, as defined in Paragraph 1.4, each of the
' Reieascd Persons shall be deemed to have, and by operation of the Judgment shall have, fully,
finally, and forever released, relinquished and discharged each and all of the members of the
Settlement Group and their counsel from all claims (iﬁciuding "Unknown Claims"), arising out
of, relating to, or in connection with the instimation, prosecution, assertion, setflement or

resolution of the Litigation or the Released Claims.




7.1  The Effective Date of the Settlement Agreement shall be conditioned
upon the occurrence of all of the following events:
| ?.1.1' ’I'hé Settling Parties have executed this Settlement A’gréement;

7.1.2 Toys"R" Us has timely made its initial deposit as required by
Paragraph 2.1 above; g

7.1.3 The Couﬁ has entered the Preliminary Orc;er, as required by
Paragraph 5.1 above, substantially in the formn of Exhibit A hereto;

7.1.4 The Notice substantially in the form of Exhibit A-I has been-
disseminated to all potential members of the Settlement Group in a @er approved by the
Court; |

71 5 The Court has eutéred the Judgment, ora judgmeﬁf-substaritially
in the form of Exhibit B (A judgment will not be considered to be "substantiaily in the form of
Exhibit B" if the Court declines or refuses to enter the injunctive provisions set :forth in _
Paragraphs 2.6 above or a similar injunction which is acceptable to Toys"R”" Us.)_;.

*7.1.6 The Judgment has become Final, as defined in Paragraph 1.6

e

above. /

7.2 If prior to the Setrlement Hearing, persons who otherwise would be
me.mbcrs‘ of the Settlement Group have filed with the Court valid and timel_y requests. for
exclusion ("Requests for Exclusion") from the; Settlement Group. in accordance with the

provisions of the Notice Order and the Notice given pursuant thereto, counsel for the Plaintiffs
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shall promptly (but in no event later than thirty (30) days before the Settlement Hearing)
provide Toysl"R" Us with all Requests for Exclusion. | If the number of exclusions exceeds
Twenry;Fivé Tho‘usand' persons, Toys"R" Us shall have thirty (30) days to termiﬁziter the
Settlement Agreement by providing wﬁuen notice to Lead Couns_gl for the States and Lead
Counsel for the Plaintiff 'Sct:ﬂ;mcn; Class.

7.3  In the event the Settiement Agreement shall terminate, or be canceled, or
shall not become effective for aﬁy reasozi, within five (5) business days after written
notification of such évent is sent by counsel for Toys "R" Us or Lead Counsel for the States or

: the Plaintiff Settlement Class to the Escrow Agent, the Settlement Fund (including accrued
'ihtemsz:- lesé the Noﬁ-RcfundabIe Portion set forth in Paragraph 3.6 shall be refunded by the -
Escrow Agent to counse! for Toys "R" Us. In such eveht, lToys‘ "R" Us shall be cnﬁﬂed to any
tax refund owing to the Settlement Fund. At the request of counsel for Toys "R* Us, the
Escrow Agent or its desighee shall apply for any tax refund owed to the Settiement Fund and '
pay the proceeds, after dedﬁction of any fees or expenses incurred in wmction with such
ai)plication(s) for réfund, to Toys "R" Us.

;- 7.4  If all of the-conditions specified in Paragraph 7.1 are not met, then this
Settlement A greement shall be canceled and teriinated subject to Paragraph 7.4 unless Lead
Counsel for the State Plaintiffs, Lead Counsel for Athc Pléimiff .Settl_cment-Clz.‘-ss and coun;e]

for Toys"R" Us mutually agree in writ-ing' to proceed with the Settlcmept Agreement.
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7.5 Inthe event that the éeﬂ:lement Agreement is not approved by the Court
or the settlement set forth in the Settlement Ag;eement 1s terminated or fails to become
effective in a;co_rdance ‘with its terms, the Setﬂing Parties shall be restored to tt.leir respectijve
positions in the Litigation as of January 1, 1999. No order of the Court or modification or
reversal on appeal of any order of the Court concerning the amount of any atorneys' fees,
COStS, expenses and interest awarded by the Court to the States, the Plaintiff Settiement Class
or any of their counsel shall copstitutc grounds for éancellation or termination of the
Settlement Ag;eement.

| 7.6 Ifthe Effectivel Date does not occur, or if the Settlenent Agreement is
.terminated pursuani to i.t_s terms, neither the Settlement Group nor any of their counsel shall -
have any obligation to refund to Toys"R" Us the initial deposit, as set forth in Paragraph 2.1
or to refund the value of the- initia] Toy Contribution to Toys “R” Us except as set _fo:"th in
Paragraph 2.2 above. |

7.7 Following the Effective Date, counsel in each of the federal and state
. private class actions, identified on Exhibit C, shall file in those acti(.ms a copy of the Judgment
and any other documents neceséary to e;ffect a dismissal with prejudice of those actions against
the Settling Defendants.
8. Miscellaneous Provisions
8.1 | The Settlingr Parties (a) acknowledge that it is their intent to consummate

this agreement, and (b) agreé to cooperate to the extent reasonably necessary to effectuate and




implement all terms and conditions of the Settiement Agreement and to exercise their best

efforts to accomplish the foregoing térms and conditions of the Settlement Agreement. The

Settling Parties will exercise their best efforts to obtain entry of the Judgment (attached hereto

as Exhibit B) 5y the Court. The Settling Parties will not seek to appeal such entry or
approval, modify the Judgment (or'the terms set fqnh therein), or take any action, directly or
indirectly, which might prevém or_delay entry of the Judgment.

8.2  The Seuling Parties intend this Settiement Agreement to be 2 final and |
complete' resolution of all disputes between them with respect to the Litigation. The settlement
compromises claims which are contested and shall not be deemed an admission by Toys"R" Us
as to the merits of any claim or defense, The"Sett.ling Parties agree that the amount paid to the
Settiement Fund;, and ﬁe other terms of the Set_tlemént v}ere negotiated in goodfaith by the -
Settling Parties under the supervision of Judge Renfrew, and reflect a settleent that was
reached voluntarily after investigation into the facts and issues raised by the Litigation and '
lafter-consu!tation with expérienced legal counsel. The Sertiing Parties reserve their right to
rebut, in a manner that such party determines to be abprbpriate, any contention made in any
public forum that the Litigation was brought or defended in bad faith or v{ithout reasonable
basis. |

8.3  Neither the Sett_lcmem ‘Agreement nor the settlement, nér any act-
performed or doc@ent executed th to or-in furtherance of the Settlement Agreement:

(i) is or rﬁay be deemed to be or may be used as an admission of, or evidence of, the validity
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of any Released Claim, or of any wrongdoing or liability of Toys"R" Us or its Related Parties,
or (ii) is or may be deemed to be or may be used as an admission of, or é'vidence of, any fault
- or omission of Toys"R" Us or its Relz.lted Parties in any civil, cnmmal or admjl_l_jstrative'
proceeding m any court, administrative agency or other tribunal. Toys"R" Us and/or its’
Related Parties may file the Settlement Agreement and/or the Judgment in any action that may
be brought agaihst it in order to support a defense or counterclaim based on principles of res
Judicata, collateral estoppel, reiease, gqod faith settlement, judgment bar or reduction or any
other theory of claim preclusion or issue .preclusion' or similar defepse or counterclaim.
8.4  The Settling Parties will exercise their best efforts to obtain entry .of the
. Judgment attached hereto as Exhibit B by the Court. The Parties. will-not seek to appeal such .
entry or approval, modify the proposed Judgment, or-take any action, directly or'indirectly,,
wh.ic];i Ihight prevent or delay entry of Judgment.

8.5  All of the Exhibits to the Settlemnent Agreement are material and integral
" parts hereof and are fully iﬁcotporated herein by this mfercncé.

8.6  The Seulement Agreement may be amended or modified only by a
written instrument signed by or on behaif of all Settling Parties or their respective successors-
in-interest.

8.7  The Settlement Agreement and the Exhibits attached hereto constitute the
entire agreement among the parties hereto and no representations, .warranﬂc's or indu'cememg

have been made to any party concerning the Settlement Agreement or its Exhibits other than
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the representations, warranties and covenants contained and memorialized in such documents.
Except as otherwise provided herein, each party shall bear its own costs. This Settlement
Agreement may be meodified oqu by Wri:tgn- insmen;s signed by; couns.'el for all of the
signatories hefetf.) or their successors in interest. |

8.8 Lead C;unsel for the States and Lead Counsel for the Plaintiff
Settlement Class, on behalf of the Settlement Group, are expressly authorized by the
Settlement Group to take all appropriate action required or permitted to be taken by the
Settlement Group pursuant to tllle Setﬂcmén_t Agréemenf to effectuate its terms.

8.9  Each counsel or other person executing the Seﬁlement Agreement or any
| of its Exhibits on behalf_ of any party hereto hereby warrants that such-person has the full -
authority to do so. | .-

K 8. iO The Settlement Agreement may be executed in one or more counterparts.
All executed counterparts and each of them shall be deemed to be one and the'sa:ﬁe '
'insu-ument. A complete set of original executed couhterparts s@l be filed with thc'Cou_rt.

8.11 The Sctﬂement Agreement shall be binding upon, and inure to0 the
benefit of, the successors and assrgns of the parties hereto. p

8.12 The Court shall retain jurisdiction with respect to implementation and
enforcement of the terms for the Settlement Agreement, and all parties hereto subtpit to tbe. |

jurisdiction of the Court for purposes of implementing and enforcing the settlement embodied

in the Settlement Agreement.
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8.13  All agreements made and orders entered during the éourse of the
Litigat_ion related to the confidentiality of information shall.survive this Settlement Agreement.

8.14 -The- Settlement Agreemem -and any related documents shall be subject to,
governed by and construed, interpreted and enforced pursuant to the laws of the State of New
York, without giving effect to any conflict of law principles.

8:15 Nothing herein shall be construed as setting any precedent with respect

to the States Attorneys General and counsel for the Plaintiff Settlement Class.

Dated: /%Zv--; 17 1999
, 7

. Feldberg

Schulte Roth & Zabel LLP
- COUNSEL FOR TOYS'R"'US, INC.
Dated: v['[ﬂw (5, 1999 ~ %m C:é, /&ﬁ ,%
{ Irving Scﬁer ‘

Weil, Gotshal & Manges LLP
COUNSEL FOR TOYS"R" US, INC.

/ . ~ : / ,
Dated: , Z,,bq [0, 1999 , | 2 u_g
7 ,6—0-,_, iot\L. Spitzer

Attorney Gencraf
State of New York

Dated: ' , 1999 '

' ' " Bill Pryor

Attorney General
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