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I . SUMMARY

I conduct ed a f i nal f ai r ness hear i ng on May 22, 2003 on t he pr oposed

set t l ement of t hi s mul t i di st r i ct ant i t r ust l i t i gat i on over musi c compact di sc

( " CD" ) pr i ci ng . I now APPROVE t he set t l ement agr eement s among r et ai l er s and

di st r i but or s, pr i vat e pl ai nt i f f s, and 43 St at es, Commonweal t hs and Ter r i t or i es

concer ni ng r et ai l st or e sal es . I APPROVE not i ce, CERTI FY a set t l ement cl ass,

APPROVE at t or ney f ees and di sbur sement s f or t he pr i vat e pl ai nt i f f s' l awyer s and

f or t he St at es, and AWARD i nj unct i ve r el i ef t o pr event si mi l ar behavi or i n t he

f ut ur e and t o end gener al l y t he l i t i gat i on over past pr act i ces . ' Thi s set t l ement

wi l l put cash i n t he hands of mi l l i ons of consumer s and musi c CDs i n l i br ar i es

and school s t hr oughout t he count r y, and wi l l ensur e t hat t he chal l enged

di st r i but or / r et ai l er pr act i ces wi l l not r esume . Speci f i cal l y, as a r esul t of t hi s

set t l ement , val ued at over $143 mi l l i on, mor e t han 3 . 5 mi l l i on consumer s who

' 1 DEFER appr oval of t he var i ous CD di st r i but i on pl ans pendi ng r ecei pt of addi t i onal
i nf or mat i on .
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pur chased one or mor e CDs at r et ai l dur i ng t he cl ass per i od ( Januar y 1, 1995

t hr ough December 22, 2000) wi l l each r ecei ve a check f or cl ose t o $13 ( t he

aver age over char ge per CD i s est i mat ed at $ . 23) ; and 5 . 6 mi l l i on CDs ( 1, 960

car ef ul l y sel ect ed t i t l es) wi l l be di st r i but ed on a pr o r at a basi s by popul at i on t o

t he var i ous St at es, Commonweal t hs and Ter r i t or i es f or publ i c use and

enj oyment ( pr i mar i l y t hr ough l i br ar i es and educat i onal i nst i t ut i ons) . The cost

of not i f yi ng pot ent i al cl ai mant s, pr ocessi ng cl ai ms, di st r i but i ng checks and

di st r i but i ng t he CDs wi l l be $6- 8 mi l l i on . The St at es, Commonweal t hs and

Ter r i t or i es, and t he l awyer s r epr esent i ng t he cl ass, wi l l r ecei ve $14. 3 mi l l i on f or

l egal ser vi ces, t o be di vi ded among t hemby agr eement .

I Di sAPPROvz t he set t l ement agr eement among pr i vat e pl ai nt i f f s, musi c

cl ubs and di st r i but or s concer ni ng musi c cl ub sal es . That moot s t he r equest s

f or f i nal cl ass cer t i f i cat i on and at t or ney f ees i n t hat case . I have r ej ect ed t he

musi c cl ub set t l ement agr eement because I do not f i nd t hat i t pr ovi des any

measur abl e val ue t o musi c cl ub member s . That l awsui t t her ef or e wi l l pr oceed

i n t he or di nar y cour se .

I I . PROCEDURAL BACKGROUND

I n 1996, t he At t or neys Gener al of sever al st at es began i nvest i gat i ng

whet her di st r i but or s and r et ai l er s wer e i l l egal l y conspi r i ng t o i nf l at e or suppor t

t he pr i ces of pr er ecor ded musi c pr oduct s t hr ough t he adopt i on and

i mpl ement at i on of Mi ni mumAdver t i sed Pr i ce ( " MAP" ) pol i ci es . 2 The Feder al

2 Gener al l y, di st r i but or s suggest r et ai l pr i ces ( MSRP) t hat r et ai l er s may choose t o f ol l ow or not .

Of t en, r et ai l sal es occur at a di scount f r om t he MSRP . Di st r i but or s al so of f er r et ai l er s var i ous

adver t i si ng f unds and benef i t s . Al l egedl y, under t he MAP pr ogr am, t he di st r i but or s set l i mi t s

on t he di scount s f r om MSRP t hat r et ai l er s coul d adver t i se anywher e, i ncl udi ng t hei r own

( cont i nued next page)



Tr ade Commi ssi on ( " FTC" ) i ni t i at ed a par al l el i nvest i gat i on . I n 2000, t he FTC

obt ai ned consent decr ees agai nst t he di st r i but or def endant s . See I n r e Sonv

Ent m' t , I nc . , Docket No . C- 3971, 2000 WL 1257796 ( F. T. C. Aug. 30, 2000) . On

May 10, 2000, pr i vat e pl ai nt i f f s f i l ed t he f i r st of over 50 cl ass act i on l awsui t s

ar ound t he count r y agai nst t he def endant s . On August 8, 2000, St at es,

Commonweal t hs and Ter r i t or i es, t hr ough t hei r r espect i ve At t or neys Gener al ,

f i l ed a compl ai nt i n t he Sout her n Di st r i ct of New Yor k . 3 Gener al l y, t he var i ous

l awsui t s al l ege t hat r et ai l er s and di st r i but or s conspi r ed t o f i x t he pr i ce of CDs4

i n vi ol at i on of f eder al and st at e ant i t r ust l aws .

On Oct ober 20, 2000, t he Mul t i di st r i ct Li t i gat i on Panel ( " MDL" )

t r ansf er r ed 41 of t he f eder al cases t o t hi s cour t pur suant t o 28 U. S. C. § 1407 .

See MDL Or der ( Docket No . 1) . I consol i dat ed t he act i ons f or pr et r i al pur poses .

See Pr act i ce and Pr ocedur e Or der , Nov . 1, 2000 ( Docket No . 3) . By Or der s

dat ed November 15, December 12, and December 15, 2000 ( Docket Nos . 1, 42,

43) , t he MDL Panel t r ansf er r ed an addi t i onal 12 t ag- al ong f eder al act i ons . The

di st r i but or def endant s moved t o vacat e t he condi t i onal t r ansf er or der i n one

st or es, and f ai l ur e t o compl y wi t h t he di scount adver t i si ng l i mi t at i ons r esul t ed i n l oss of t he

adver t i si ng f unds and benef i t s . Ret ai l er s wer e per mi t t ed, however , t o put a l ower st i cker pr i ce

on t he CD and char ge a l ower pr i ce .

3 The 43 pl ai nt i f f St at es, Commonweal t hs and Ter r i t or i es i ncl ude : Fl or i da, NewYor k, Al abama,

Al aska, Ar i zona, Ar kansas, Cal i f or ni a, Connect i cut , Del awar e, Hawai i , I daho, I l l i noi s, I ndi ana,

I owa, Kansas, Mai ne, Mar yl and, Massachuset t s, Mi chi gan, Mi ssi ssi ppi , Mont ana, Nevada, New

Mexi co, Nor t h Car ol i na, Nor t h Dakot a, Nor t her n Mar i ana I sl ands, Ohi o, Okl ahoma, Or egon,

Pennsyl vani a, Puer t o Ri co, Rhode I sl and, Sout h Car ol i na, Tennessee, Texas, Ut ah, Ver mont ,

Vi r gi ni a, Vi r gi n I sl ands, Washi ngt on, West Vi r gi ni a, Wi sconsi n and Wyomi ng. Mi nnesot a and

Mi ssour i have di smi ssed t hei r cl ai ms agai nst t he def endant s wi t h pr ej udi ce as of t he ef f ect i ve

dat e of t he pr oposed set t l ement s . The i nt er est s of t hei r r esi dent s i n t hi s l i t i gat i on ar e now

r epr esent ed by counsel f or t he pr i vat e pl ai nt i f f s . The r esi dent s of t he r emai ni ng st at es,

t er r i t or i es and t he Di st r i ct of Col umbi a ar e al so r epr esent ed by counsel f or t he pr i vat e

pl ai nt i f f s .

4 The accusat i ons i ncl ude vi nyl r ecor di ngs and casset t es as wel l , but CDs ar e by f ar t he

gr eat est segment and I shal l r ef er onl y t o t hem f or ease of di scussi on .



t ag- al ong case, Tr owbr i dge v . Sony Musi c Ent m' t , I nc . , No . 00- 6065 ( S . D. N. Y. ) . 5

They ar gued t hat t he i ssues i n t hat l awsui t i nvol vi ng musi c cl ub sal es- wer e

uni que, and di f f er ed subst ant i al l y f r om t he ot her t r ansf er r ed cases . By Or der

dat ed Apr i l 18, 2001 ( Docket No . 115) , t he MDL Panel deni ed t he mot i on t o

vacat e, concl udi ng t hat t he Tr owbr i dgee act i on i nvol ved suf f i ci ent l y common

quest i ons of f act wi t h t he l awsui t s pr evi ousl y t r ansf er r ed . 6

Dur i ng t he ensui ng pr et r i al pr oceedi ngs bef or e t hi s cour t , ( t he

" mul t i di st r i ct l i t i gat i on" or t he " MDL case" ) , t he pl ai nt i f f s have pr oceeded i n

t hr ee gr oups : ( 1) t he pl ai nt i f f St at es, Commonweal t hs and Ter r i t or i es ( t he

" pl ai nt i f f St at es" ) ; ( 2) t he pr i vat e consumer pl ai nt i f f s who pur chased CDs i n

r et ai l st or es ( t he " pr i vat e pl ai nt i f f s" ) ; and ( 3) t he pr i vat e pl ai nt i f f s i n t he

Tr owbr i dge musi c cl ub act i on who pur chased CDs t hr ough musi c cl ubs ( t he

" Tr owbr i dge pl ai nt i f f s" ) . Cor r espondi ngl y, t hr ee separ at e amended compl ai nt s

have been f i l ed i n t hi s Di st r i ct . St at e Pl s . ' Thi r d Amend . Compl . ( Docket No .

190) ; Pr i vat e Pl s . ' Second Amend. Compl . ( Docket No . 191) ; Tr owbr i dge Second

Amend . Compl . ( Docket No . 148) .

The pl ai nt i f f St at es and t he pr i vat e pl ai nt i f f s al l ege i n t hei r compl ai nt s

t hat t he def endant s, t hr ee r et ai l er s and f i ve di st r i but or s, i l l egal l y conspi r ed t o

r ai se t he r et ai l pr i ce of CDs by usi ng MAP pol i ci es i n vi ol at i on of f eder al

5 That case was pr evi ousl y capt i oned Roy v . Sony Musi c Ent m' t , I nc . , unt i l t he pl ai nt i f f s f i l ed a
Second Amended Compl ai nt ( Docket No . 148) wi t hdr awi ng Mar gar et Roy and Vi ncent
Vanyser l oo as named pl ai nt i f f s, l eavi ng Jo Ann Tr owbr i dge and Er i nn Buckl an as t he named
r epr esent at i ves f or t he cl ass .

6 Counsel f or t he pl ai nt i f f s i n anot her t ag- al ong act i on or i gi nal l y f i l ed i n Loui si ana st at e cour t
and r emoved t o f eder al cour t , Chacon v. Best Buy, I nc . ( docket ed as Ci v . No. 01- 23- P- H i n t hi s
cour t ) , moved f or r emand back t o st at e cour t . By Or der dat ed Mar ch 12, 2001 ( Docket No .
100) , 1 deni ed t he r equest .



ant i t r ust l aws and var i ous compar abl e st at e l aws . They have pr osecut ed t hei r

compl ai nt s j oi nt l y and I shal l r ef er t o t hem col l ect i vel y as t he " MAP cases . " 7

Speci f i cal l y, t he pl ai nt i f f St at es and t he pr i vat e pl ai nt i f f s cont end t hat

t r adi t i onal r et ai l er s, i ncl udi ng t he r et ai l er def endant s, r equest ed, and t he

di st r i but or def endant s i n r esponse i mpl ement ed, st r i ngent MAP pol i ci es i n an

ef f or t t o hal t gr owi ng pr i ce compet i t i on f r omdi scount r et ai l er s .

Separ at el y, t he Tr owbr i dge pl ai nt i f f s, ci t i ng t he same MAP pol i ci es, al l ege

i n t hei r amended compl ai nt t hat cer t ai n manuf act ur er s and di st r i but or s

i l l egal l y conspi r ed wi t h musi c cl ubs 8 t o suppor t t he pr i ces of CDs sol d t o musi c

cl ub member s ( t he " Tr owbr i dge act i on" ) .

I appoi nt ed l i ai son counsel f or t he pl ai nt i f f St at es, t he pr i vat e pl ai nt i f f s,

t he di st r i but or def endant s and t he r et ai l er def endant s, r espect i vel y . Or der

Appoi nt i ng Li ai son Counsel , Nov . 29, 2000 ( Docket No . 14) . I al so appoi nt ed

t he At t or neys Gener al of NewYor k and Fl or i da as l ead counsel f or t he pl ai nt i f f

St at es . Or al Or der , Nov . 28, 2000, Hr ' g Tr . at 62 ( Docket No . 23) . The

def endant s di d not r equest appoi nt ment of l ead counsel , but sever al l aw f i r ms

sought appoi nt ment as l ead counsel f or t he pr i vat e pl ai nt i f f s . I desi gnat ed

Kohn, Swi f t & Gr af , P. C. as l ead counsel , f or t he pr i vat e pl ai nt i f f s . 9	 Or der

7 Nat ur al per sons i n t he pl ai nt i f f St at es ar e r epr esent ed by t he At t or neys Gener al of t hei r

r espect i ve st at es pur suant t o t he par ens pat r i ae aut hor i t y under sect i on 4C of t he Cl ayt on Act ,

15 U. S. C. § 15c, and par al l el st at e l aws . Non- nat ur al per sons i n t he pl ai nt i f f St at es and

nat ur al per sons i n t he non- pl ai nt i f f st at es ar e r epr esent ed by counsel f or t he pr i vat e pl ai nt i f f s .

8 On November 20, 2001, over t he obj ect i on of t he manuf act ur er s and di st r i but or s, I gr ant ed

t he Tr owbr i dge pl ai nt i f f s' mot i on t o f i l e a Second Amended Compl ai nt . The Second Amended

Compl ai nt added t he f ol l owi ng musi c cl ubs as def endant s : . The Col umbi a House Company and

BMGMusi c Ser vi ce . Second Amend. Compl . 11 12, 13 ( Docket No . 148) .

9 Kohn, Swi f t &Gr af and Mi l ber g Wei ss Ber shad Hynes & Ler ach LLP ( " Mi l ber g Wei ss" ) sought

appoi nt ment as co- l ead counsel . Lead Counsel Appl i cat i on ( Docket No . 19) . A mot i on was f i l ed

t o di squal i f y Mi l ber g Wei ss . I concl uded t hat Kohn, Swi f t & Gr af had -t he exper i ence, ski l l ,

( cont i nued next page)



Appoi nt i ng Lead Counsel , Jan. 26, 2001 ( Docket No . 54) . l [ assi gned speci f i c

r esponsi bi l i t i es t o l ead counsel and l i ai son counsel r espect i vel y, so as t o move

t he l i t i gat i on al ong as expedi t i ousl y and ef f i ci ent l y as possi bl e . Because t he

Tr owbr i dge pl ai nt i f f s had onl y a si ngl e l awsui t , t hat por t i on of t he l i t i gat i on di d

not r equi r e si mi l ar appoi nt ment s, but t hei r l awyer s, Wol f Hal denst ei n Adl er

Fr eeman 8v Her z, LLP, pr oceeded under si mi l ar di r ect i ons . See Or der

Descr i bi ng Counsel ' s Dut i es, May 25, 2001 ( Docket No . 131) . I or der ed t he

l awyer s t o negot i at e a pr ot ocol f or di scover y, di r ect ed t he mont hl y f i l i ng ( at f i r st

wi t h t he cour t under seal and l at er wi t h l ead counsel ) of det ai l ed t i me and

expense r epor t s f or any counsel expect i ng t o seek at t or ney f et es, i nst r uct ed t he

l awyer s t o be ef f i ci ent and t o avoi d dupl i cat i on of ef f or t s, and schedul ed

r ecur r ent conf er ences . See Or der , Nov . 29, 2000 ( Docket No . 15) .

I n addi t i on t o t he mul t i di st r i ct pr oceedi ngs i n t hi s f eder al cour t , sever al

par al l el cases have been pendi ng i n var i ous st at e cour t s, pr obabl y t he l ar gest

number i n Cal i f or ni a . I n an ef f or t t o mi ni mi ze dupl i cat i ve di scover y and undue

bur den on t he par t i es and non- par t i es, counsel pr oposed a j oi nt di scover y

or der r equi r i ng t hat al l di scover y and pr et r i al schedul i ng i n t hi s MDL case and

i n t he Cal i f or ni a st at e- cour t pr oceedi ngs capt i oned Compact Di sk Cases be

coor di nat ed bef or e t hi s cour t . Af t er r ecei vi ng wr i t t en pr oposal s by t he l awyer s,

I consul t ed by t el ephone ( wi t h t he l awyer s' consent ) wi t h Commi ssi oner Br uce

E. Mi t chel l , Coor di nat i on Tr i al Judge i n t he Cal i f or ni a Super i or Cour t f or t he

r esour ces and exper t i se best abl e t o move t hi s mat t er f or war d and desi gnat ed t hat f i r mas l ead

counsel . I def er r ed act i on on t he mot i on t o di squal i f y Mi l ber g Wei ss, but l at er di squal i f i ed t he

f i r m on t he basi s t hat i t had f or mer l y r epr esent ed f our smal l musi c r et ai l er s i n an ant i t r ust

cl ass act i on agai nst CD di st r i but or s . Or der Mot . Di squal i f y, Mar . 12, 2001. ( Docket No . 99) .



set t l ement pur poses . On May 22, 2003, I hel d a f i nal f ai r ness hear i ng .

I now addr ess and deci de t he i ssues pr esent ed i n t he f i nal f ai r ness

hear i ng, f i r st f or t he MAP cases, t hen separ at el y f or t he Tr owbr i dge act i on .

I I I . MAPCASES

A. SUFFI CI ENCY OF NOTI CE

I n par ens pat r i ae l awsui t s, t he Cl ayt on Act r equi r es t hat t he St at e

At t or neys Gener al pr ovi de not i ce t o cl ass member s . l 0 The st at ut e st at es

expr essl y t hat not i ce by publ i cat i on i s appr opr i at e unl ess t he cour t f i nds t hat

such not i ce woul d vi ol at e due pr ocess .

	

15 U. S . C. § 15c( b) ( 1) . For t hose not

r epr esent ed by t he St at e At t or neys Gener al , Rul e 23( c) ( 2) of t he Feder al Rul es

of Ci vi l Pr ocedur e r equi r es t hat cl ass member s be pr ovi ded wi t h " t he best

not i ce pr act i cabl e under t he ci r cumst ances, i ncl udi ng i ndi vi dual not i ce t o al l

member s who can be i dent i f i ed t hr ough r easonabl e ef f or t . " Rul e 23( e) f ur t her

r equi r es not i ce of a pr oposed set t l ement " i n such manner as t he cour t di r ect s . "

The not i ce must descr i be f ai r l y, accur at el y and neut r al l y t he cl ai ms and par t i es

i n t he l i t i gat i on, t he t er ms of t he pr oposed set t l ement , and t he opt i ons avai l abl e

t o i ndi vi dual s ent i t l ed t o par t i ci pat e, i ncl udi ng t he r i ght t o excl ude t hemsel ves

f r om t he cl ass . See, e . g . , Phi l l i ps Pet r ol eum Co . v . Shut t s , 472 U. S. 797, 811-

12 ( 1985) ; see al so Hof f man- LaRoche, I nc . v . Sper l i ng , 49 1 3 U. S . 165, 174

( 1989) ; Gr eenspan v . Bogan, 492 F. 2d 375, 382 ( 1st Ci r . 1974) . Not i ce must be

t o Al t hough t he Cl ayt on Act par ens pat r i ae pr ovi si on does not speak of a " cl ass, " i t i s

conveni ent t o use t hat t er m f or bot h t he pr i vat e cl ass act i on member s and t he r esi dent s

r epr esent ed by t he St at e At t or neys Gener al . I wi l l do so wi t hout f ur t her expl anat i on i n t he

opi ni on .



Compact Di sk Cases . We pr oceeded t o ent er a Joi nt Coor di nat i on Or der i n our

r espect i ve pr oceedi ngs, desi gned t o per mi t ot her st at e cour t s t o j oi n i n t he

Coor di nat i on Or der i f t hey chose t o do so . Whi l e I amnot awar e of any ot her

st at e cour t f or mal l y ent er i ng t he Joi nt Coor di nat i on Or der , I under st and t hat

di scover y i n t he ot her par al l el st at e cour t act i ons has been def er r ed pendi ng

t he out come of t hi s MDL case . I have i nf or med t he ot her pr esi di ng j udges i n

wr i t i ng concer ni ng t he pr ogr ess of t hi s MDL case f r omt i me t o t i me .

Di scover y has been ext ensi ve and di sput ed, begi nni ng wi t h i ni t i al del ays

i n even obt ai ni ng FTC document s . See Conf er ence of Counsel , Jan. 31, 2001,

Hr ' g Tr . at 14- 20 ( Docket No . 79) . Among ot her t hi ngs, -t he pl ai nt i f f s and

di st r i but or def endant s have j oi nt l y subpoenaed over 50 non- par t y r et ai l er s t o

obt ai n r et ai l sal es dat a . But t he document s and dat a pr oved di f f i cul t t o obt ai n,

and wer e mai nt ai ned and r et ai ned l ess uni f or ml y t han t he par t i es ant i ci pat ed.

As di scover y pr ogr essed and r et ai ned exper t s began t o yi el d t hei r concl usi ons,

t he par t i es t ent at i vel y began t o expl or e set t l ement i n t he f al l of 2001 . Over t he

cour se of sever al mont hs, set t l ement agr eement s wer e negot i at ed t hr ough

di r ect communi cat i on bet ween t he par t i es and a medi at i on and t el ephone

conf er ences wi t h Magi st r at e Judge Mar gar et J . Kr avchuk of t hi s Di st r i ct . I n

Jul y 2002, t he Tr owbr i dge pl ai nt i f f s f i l ed a st i pul at i on of set t l ement . I n

Sept ember 2002, t he pr i vat e pl ai nt i f f s and t he pl ai nt i f f St at es f i l ed not i ces of

agr eement and set t l ement wi t h t he di st r i but or and r et ai l er def endant s .

On Oct ober 15, 2002, I hel d a pr el i mi nar y f ai r ness hear i ng . As a r esul t

of t hat hear i ng, I appr oved not i ce t o t he r espect i ve cl asses of t he pr oposed

set t l ement s, and condi t i onal l y cer t i f i ed t he MAP and Tr owbr i dge cl asses f or

7



r easonabl y cal cul at ed t o r each pot ent i al cl ass member s .

	

See Ei sen v . Car l i sl e

&Jacquel i n , 417 U. S . 156, 174 ( 1974) ; Mul l ane v . Cent . Hanover Bank &Tr ust

Co . , 339 U. S. 306, 315 ( 1950) ( " The means empl oyed must be such as one

desi r ous of act ual l y i nf or mi ng t he absent ee mi ght r easonabl y adopt t o

accompl i sh i t . " ) .

Her e, gi ven t he mi l l i ons of uni dent i f i ed CD pur chaser s dur i ng t he cl ass

per i od, i ndi vi dual not i ce was not possi bl e . I nst ead, t he not i ce pr ogr am

consi st ed of pr i nt , br oadcast and el ect r oni c publ i cat i on, and empl oyed a shor t

f or m and l ong- f or m not i ce . Bot h f or ms descr i bed t he basi c el ement s of t he

case, t he gener al t er ms of t he pr oposed set t l ement , t he l egal . r i ght s of af f ect ed

consumer s, and t he pr ocess f or f i l i ng a cl ai m, but t he shor t f or m was onl y a

summar y . The shor t - f or m not i ce al so i ncl uded dedi cat ed I nt er net and mai l i ng

addr esses and a t ol l - f r ee t el ephone number t hat consumer s coul d use t o obt ai n

addi t i onal i nf or mat i on about t he pr oposed set t l ement or t o r equest a copy of

t he l ong- f or mnot i ce . The l ong- f or m not i ce pr ovi ded gr eat er det ai l r egar di ng t he

t er ms of t he pr oposed set t l ement .

The shor t - f or m not i ce appear ed i n numer ous pai d medi a out l et s,

i ncl udi ng t hi r t een consumer magazi nes, t wo nat i onal l y- ci r cul at ed newspaper

suppl ement s and ni ne newspaper s . MAP Fi nal Appr oval Memo . , Ex . H. , Ki nsel l a

Af f . 11 10, 12- 14 ( Docket No . 241) . 1 1 The not i ce was al so br oadcast vi a one

hundr ed f i f t y- one r adi o spot s . I d . 1 17 . The pl ai nt i f f s' not i ce exper t , Kat her i ne

Ki nsel l a, Pr esi dent of Ki nsel l a Communi cat i ons, Lt d. , cal cul at ed t hat t hr ough

11 The l i st was expanded as a r esul t of t he pr el i mi nar y f ai r ness hear i ng t o achi eve gr eat er

cover age of Hi spani c and Af r i can Amer i can consumer s .



t hese ef f or t s not i ce r eached at l east 85%of t he musi c- consumi ng publ i c i n t he

count r y wi t h an aver age est i mat ed f r equency of mor e t han f our t i mes . I d . x( 21 .

The l ong- f or m not i ce was publ i shed on t he I nt er net and sent by di r ect mai l t o

anyone who r equest ed i t . I n addi t i on, ot her pr i nt and el ect r oni c medi a

vol unt ar i l y cover ed t he pr oposed set t l ement and t he cl ai ms pr ocess ext ensi vel y .

I d . x( 22 . As a r esul t , over 5 mi l l i on vi si t or s l ogged on t o t he set t l ement websi t e,

www. musi ccdset t l ement . com, over 200, 000 cal l s r eached t he t ol l - f r ee number , over

100, 000 r equest s f or l ong- f or m packages wer e pr ocessed, and over 3 . 5 mi l l i on

cl ai ms wer e ul t i mat el y f i l ed . MAP Fi nal Appr oval Mem. at 76- 77 and Ex . A,

Pot t er Af f . 116- 14 .

Two obj ect or s cl ai m i n a j oi nt f i l i ng t hat t he shor t - f or m not i ce was

def ect i ve f or f ai l i ng t o speci f y t he amount of at t or ney f ees bei ng sought , t he

t er ms of t he r el ease bei ng r equest ed, and t he speci f i c st at es bei ng r epr esent ed

by t he At t or neys Gener al . Fet cher and McGui gan Obj ect i on ( Docket No . 224) .

I r ej ect t he obj ect i ons . The ver y poi nt of a shor t - f or m not i ce i s t o capt ur e

at t ent i on wi t hout over whel mi ng t he r eader , and per mi t hi m/ her t o obt ai n mor e

det ai l i f desi r ed, by goi ng t o t he l ong f or m. ( The i nf or mat i on was cont ai ned i n

t he l ong f or m. ) Tr yi ng t o put t oo much det ai l on t he shor t f or m woul d def eat

i t s ver y pur pose . The shor t f or m used her e, consi st i ng of a ser i es of easi l y

under st ood quest i ons and answer s cent r al t o t he deci si on whet her t o f i l e a

cl ai m, was appr opr i at e . 12

12 I r ecogni ze t hat t he Nat i onal Associ at i on of Consumer Advocat es ( " NACA" ) has advocat ed

put t i ng t he t ot al maxi mumf ees, how t hey ar e cal cul at ed, and wher e t hey came f r om i n a pl ai n

l anguage shor t - f or m not i ce ( act ual l y t he f i r st page of a l ong not i ce) . NACA, St andar ds and

Gui del i nes f or Li t i gat i ng and Set t l i ng Consumer Cl ass Act i ons, 176 F. R. D. . 375, 400 ( 1997) . I f

( cont i nued next page)
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I concl ude t hat t he cont ent s of t he not i ces pr ovi ded cl ass member s wi t h

suf f i ci ent i nf or mat i on t o make an i nf or med and i nt el l i gent deci si on about

whet her t o f i l e a cl ai m, seek excl usi on f r om t he cl ass, or obj ect t o t he pr oposed

set t l ement . I al so concl ude t hat t he not i ce di st r i but i on was excel l ent l y

desi gned, r easonabl y cal cul at ed t o r each pot ent i al cl ass member s, and

ul t i mat el y hi ghl y successf ul i n doi ng so . I t her ef or e f i nd t hat t he not i ce

pr ogr am pr ovi ded t he best pr act i cabl e not i ce under t he ci r cumst ances and

compl i ed wi t h t he r equi r ement s of bot h 15 U. S. C. § 15c( b) ( 1) and Rul e 23 of t he

Feder al Rul es of Ci vi l Pr ocedur e.

B. CERTI FI CATI ON OF THE CLASS

Rul e 23 i s i nappl i cabl e t o par ens pat r i ae act i ons, because At t or neys

Gener al ar e speci f i cal l y aut hor i zed by st at ut e t o sue on ' behal f of nat ur al

per sons r esi di ng i n t hei r r espect i ve st at es .

	

See 15 U. S . C. § 15c( a) ( 1) . The

di scussi on i n t hi s sect i on, t her ef or e, i s l i mi t ed t o t he pr i vat e cl ass act i ons f or

r esi dent s of t he r emai ni ng St at es, Commonweal t hs and Ter r i t or i es, and non-

nat ur al per sons count r ywi de.

To be cer t i f i ed f or pur poses of set t l ement , t he cl ass must meet t he

r equi r ement s of Rul es 23( a) and 23( b) ( 3) of t he Feder al Rul es of Ci vi l Pr ocedur e.

AmchemPr ods . , I nc . v . Wi ndsor , 521 U. S . 591, 613- 14, 619- 22 ( 1997) .

1 . Rul e 23( a)

Rul e 23( a) set s f or t h f our pr er equi si t es f or cl ass cer t i f i cat i on : numer osi t y ;

commonal i t y ; t ypi cal i t y ; and adequacy of r epr esent at i on .

t hat can be accompl i shed wi t hout t aki ng t he " shor t " out of t he shor t - f or m not i ce, so much t he

bet t er . I deci de onl y t hat i t was not mandat or y her e .



( a)

	

Numer osi t y . To sat i sf y t he r equi r ement of numer osi t y, t he

pr oposed cl ass must be " so numer ous t hat j oi nder of al l member s i s

i mpr act i cabl e. " Fed . R. Ci v . P. 23( a) ( 1) . Her e, t he cl ass i s est i mat ed t o consi st

of mi l l i ons of CD pur chaser s, geogr aphi cal l y di sper sed t hr oughout t he Uni t ed

St at es, i t s Commonweal t hs and Ter r i t or i es . Ther e i s no di sput e t hat j oi nder i s

i mpr act i cabl e under t he ci r cumst ances . Thus, I f i nd t hat t hi s cl ass sat i sf i es

t he numer osi t y pr er equi si t e .

( b)

	

Commonaf t . I n or der t o mai nt ai n a cl ass act i on, t her e must be

" quest i ons of l aw or f act common t o t he cl ass . " Fed. R. Ci v . P. 23( a) ( 2) .

Compl et e i dent i t y of l egal cl ai ms and f act ual ci r cumst ances i s not r equi r ed .

Rat her , t hi s r equi r ement i s sat i sf i ed " i f al l cl ass member s ar e i n a subst ant i al l y

i dent i cal f act ual si t uat i on and t he quest i ons of l aw r ai sed b; y t he pl ai nt i f f ar e

appl i cabl e t o each cl ass member . " I n r e Di sposabl e Cont act Lens Ant i t r ust

Li t i &, 170 F. R. D. 524, 529 ( M. D. Fl a . 1996) ( ci t at i ons omi t t ed. ) . Her e, t he f act s

and l aw common t o ever y cl ass member ar e near l y t he same . Al l cl ass

member s ar e pur chaser s of CDs dur i ng t he cl ass per i od, Januar y 1, 1995 t o

December 22, 2000 . Whi l e t her e may be nomi nal f act ual var i at i ons among

speci f i c cl ai ms, t he pl ai nt i f f s' exper t asser t s wi t hout cont r adi ct i on t hat t he

mar ket f or musi c CDs i s nat i onal i n scope, CDs ar e f undament al l y si mi l ar , and

t he def endant s' conduct had a common i mpact on pr i ces nat i onal l y . MAP Fi nal

Appr oval Mem. , Ex . G, Del Rocci l i Decl . at 3- 37 . Mor eover , al l cl ass member s

woul d have t o pr ove t hat t he def endant s conspi r ed t o f i x pr i ces i n vi ol at i on of

t he ant i t r ust l aws ; t hat t hi s vi ol at i on caused i nj ur y t o t he cl ass member s ; and

t hat damages ar e ascer t ai nabl e . I t i s wel l est abl i shed t hat " [ a] nt i - t r ust , pr i ce-
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f i xi ng conspi r acy cases, by t hei r nat ur e, deal wi t h common l egal and f act ual

quest i ons about t he exi st ence, scope and ef f ect of t he al l eged conspi r acy . " I n

r e Sugar I ndus . Ant i t r ust Li t i g . , 73 F. R. D. 322, 334 ( E. D. Pa . 1976) . I concl ude

t hat t he f act ual and l egal quest i ons i n t hi s case ar e suf f i ci ent t o suppor t a

f i ndi ng of commonal i t y .

( c)

	

Typi cal i t y . The cl ai ms or def enses of t he named pl ai nt i f f s al so

must be " t ypi cal of t he cl ai ms or def enses of t he cl ass . " Fed. R. Ci v . P. 23( a) ( 3) .

Thi s r equi r ement i s sat i sf i ed " i f t he r epr esent at i ve pl ai nt i f f s cl ai ms ar e based

on t he same l egal t heor y and ar i se f r omt he same pr act i ce or cour se of conduct

as t he ot her cl ass member s . " I n r e Pl aymobi l Ant i t r ust Li t i g` , 35 F. Supp . 2d

231, 241 ( E. D. N. Y. 1998) . I n t hi s case, t he cl ai ms ; of t he named

r epr esent at i ves ar e t ypi cal because, l i ke al l cl ass member s, t hey al l ege t hat

dur i ng t he cl ass per i od t hey pur chased CDs at supr acompet i t i ve pr i ces set by

t he def endant s as par t of a pr i ce- f i xi ng conspi r acy i n vi ol at i on of t he ant i t r ust

l aws . I f i nd t hat t he t ypi cal i t y r equi r ement i s sat i sf i ed .

( d)

	

Adequacy of Repr esent at i on. Fi nal l y, t he r epr esent at i ve pl ai nt i f f s

must f ai r l y and adequat el y pr ot ect t he i nt er est s of t he cl ass .

	

Fed. R. Ci v . P.

23( a) ( 4) . Thi s i nqui r y f ocuses on bot h t he adequacy of t he named pl ai nt i f f s and

t he adequacy of cl ass counsel .

	

I t i s sat i sf i ed i f : ( i ) t he i nt er est s of t he

r epr esent at i ve par t i es do not conf l i ct wi t h t he i nt er est s of any cl ass member s ;

and ( i i ) t he pl ai nt i f f s' counsel i s qual i f i ed, exper i enced, and abl e t o pr osecut e

t he act i on on behal f of t he cl ass vi gor ousl y . Andr ews v. Becht el Power Cor n . ,

780 F. 2d 124, 130 ( 1st Ci r . 1985) . As not ed pr evi ousl y, t he named pl ai nt i f f s'

i nj ur i es ar e t he same as t hose of t he cl ass member s . Ther e has been no
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i ndi cat i on of any conf l i ct s among cl ass member s . I concl ude, t her ef or e, t hat

t he named pl ai nt i f f s ar e adequat e r epr esent at i ves of t he i nt er est s of t he cl ass .

Wi t h r espect t o cl ass counsel , I f i nd t hat t he qual i t y of t hei r pl eadi ngs,

di l i gence i n i nvest i gat i ng and pr osecut i ng t hi s mat t er , and ext ensi ve exper i ence

i n cl ass act i ons and ant i t r ust l i t i gat i on demonst r at e t hat t hey have pr ot ect ed

t he i nt er est s of t he cl ass compet ent l y and adequat el y, and wi l l cont i nue t o do

so .

2. Rul e 23( b) ( 3)

I n addi t i on t o t he pr er equi si t es of Rul e 23( a) , t he cl ass must al so sat i sf y

t hose of Rul e 23( b) ( 3) : namel y,

	

( 1) quest i ons of l aw or f act common t o cl ass

member s must pr edomi nat e over any quest i ons af f ect i ng onl y i ndi vi dual

member s ; and ( 2) t he cl ass act i on must be super i or t o ot her avai l abl e met hods

f or t he f ai r and ef f i ci ent adj udi cat i on of t he mat t er .

Pr edomi nance . The Rul e 23( b) pr edomi nance i nqui r y i s " r eadi l y

met i n cer t ai n cases al l egi ng . . . v i ol at i ons of t he ant i t r ust l aws . "

	

Amchem,

521 U. S. at 625.

	

" The . . . i nqui r y t est s whet her pr oposed cl asses ar e

suf f i ci ent l y cohesi ve t o war r ant adj udi cat i on by r epr esent at i on . " I d . at 623.

Pr edomi nance i s sat i sf i ed " unl ess i t i s cl ear t hat i ndi vi dual i ssues wi l l

over whel m t he common quest i ons and r ender t he cl ass act i on val uel ess . " I n r e

NASDAQ Mar ket - Maker s Ant i t r ust Li t i g . , 169 F. R. D. 493, 517 ( S. D. N. Y. 1996) .

I t i s cl ear t hat i ndi vi dual i ssues i n t hi s case wi l l not over whel m t he

common quest i ons of l aw or f act , because t he cent r al quest i on i s whet her t he

def endant s conspi r ed t o f i x pr i ces and, i f so, by how much . ' Ther e i s no doubt

t hat t he pl ai nt i f f s woul d pr esent common evi dence r egar di ng t he exi st ence and
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scope of t he al l eged conspi r acy at any t r i al s of t hi s mat t er . Si mi l ar l y, al t hough

a wi de r ange of CDs and pr i ces ar e pot ent i al l y i nvol ved, t he pr i ce f or CDs i s not

negot i at ed di sc by di sc ; common pr oof of pr i ci ng and di scount i ng wi l l appl y t o

many cl ai ms . The f act t hat i ndi vi dual cl ass member s' damages may var y due

t o quant i t y of pur chases or t ypes of CDs pur chased does not def eat

pr edomi nance . See, e . g . , I n r e Mast er Key Ant i t r ust Li t i g . , 528 F. 2d 5, 12 n. l l

( 2d Ci r . 1975) ; I n r e I ndus . Di amonds Ant i t r ust Li t i g . , 167' F. R. D. 374, 383

( S . D. N. Y . 1996) ( ci t i ng cases) ; I n r e Al cohol i c Bever ages Li t i g. , 95 F. R. D. 321,

327 ( E. D. N. Y. 1982) .

( b)

	

Super i or i t y. Wi t h r espect t o t he super i or i t y r equi r ement , a cour t

must consi der t hese f act or s :

( A) t he i nt er est of member s of t he cl ass i n i ndi vi dual l y

cont r ol l i ng t he pr osecut i on or def ense of separ at e act i ons ;

( B) t he ext ent and nat ur e of any l i t i gat i on concer ni ng t he

cont r over sy al r eady commenced by or agai nst member s of

t he cl ass ; ( C) t he desi r abi l i t y or undesi r abi l i t y of

concent r at i ng t he l i t i gat i on of t he cl ai ms i n t he par t i cul ar

f or um; ( D) t he di f f i cul t i es l i kel y t o be encount er ed i n t he

management of a cl ass act i on .

Fed. R. Ci v. P. 23( b) ( 3) . Nei t her t he pl ai nt i f f s nor t he def endant s have ar gued

t hat any i ndi vi dual cl ass member has an i nt er est i n mai nt ai ni ng a separ at e

l awsui t or t hat t her e i s any pr obl em i n consol i dat i ng t he l i t i gat i on her e .

Mor eover , t he Judi ci al Panel on Mul t i di st r i ct Li t i gat i on or der ed t he

coor di nat i on and t r ansf er of t hese cases f or pr e- t r i al pr oceedi ngs on t he basi s

t hat cent r al i zat i on of t he many f eder al cour t act i ons woul d ser ve t he

conveni ence of t he par t i es and wi t nesses, pr omot e t he j ust and ef f i ci ent

conduct of t he l i t i gat i on, avoi d unnecessar y dupl i cat i on of di scover y and
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j udi ci al r ul i ngs, and conser ve t he r esour ces of t he par t i es, counsel and t he

j udi ci ar y. 13 Ther e ar e no unusual di f f i cul t i es t o be encount er ed . Fi nal l y, t he

43 par ens pat r i ae act i ons wi l l pr oceed on behal f of t hei r " cl ass" member s

r egar dl ess, r epr esent i ng f ar and away t he gr eat bul k of t he " cl ass . " I t makes no

sense, t her ef or e, t o deny cl ass act i on st at us t o t he r emai nder . I concl ude t hat

t he cl ass act i on i s t he super i or met hod f or r esol vi ng t hi s cont r over sy .

For t he f or egoi ng r easons, I f i nd t hat t he r equi r ement s of Rul e 23 ar e

sat i sf i ed, and I cer t i f y t he f ol l owi ng set t l ement cl ass f or pur poses of t he MAP

cases :

Al l nat ur al per sons i n t he st at es of Col or ado, Geor gi a,

Kent ucky, Loui si ana, Massachuset t s, Mi nnesot a, Mi ssour i ,

Nebr aska, New Hampshi r e, New Jer sey and Sout h Dakot a,

i n t he Di st r i ct of Col umbi a, and i n t he U. S. Ter r i t or i es of

Guamand Amer i can Samoa and al l non- nat ur al per sons or

ent i t i es i n t he Uni t ed St at es and i t s Ter r i t or i es who

pur chased musi c pr oduct s f r om one or mor e r et ai l er s

dur i ng t he per i od Januar y 1, 1995 t o December 22, 2000,

but excl udi ng t he def endant s, t hei r subsi di ar i es, af f i l i at es,

of f i cer s, di r ect or s, and empl oyees, and excl udi ng t hose

per sons or ent i t i es who t i mel y and val i dl y r equest ed

excl usi on f r om par t i ci pat i on i n t hi s l i t i gat i on .

C. FAI RNEssv REASONABLENESS ANDADEQUACY OF THE Sw, CTLEMENT14

Rul e 23( e) of t he Feder al Rul es of Ci vi l Pr ocedur e r equi r es t he cour t t o

det er mi ne whet her t he pr oposed t er ms of a set t l ement ar e f ai r , r easonabl e and

adequat e . See, e . g . , Ci t y- P' shi p Co . v . At l ant i c Acqui si t i on Lt d. P' shi p , 100 F. 3d

1041, 1043 ( 1st Ci r . 1996) ; see al so D' Amat o v . Deut sche Bank, 236 F. 3d 78

13 Cooper at i on wi t h st at e cour t s, see sup a pp . 6- 7, al so suppor t s t he concl usi on t hat

concent r at i ng t he l i t i gat i on i n t hi s f or umi s advant ageous .

14 Ther e ar e act ual l y f our set t l ement agr eement s, one wi t h each def endant r et ai l er separ at el y

and one wi t h al l f i ve di st r i but or s col l ect i vel y . ( Docket Nos . 183- 86) They ar e uni f or m i n most

r espect s mat er i al t o t hi s opi ni on, however , and I shal l t r eat t hem col l ect i vel y as one set t l ement

agr eement , except wher e ot her wi se not ed.
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( 2d Ci r . 2001) . Si mi l ar l y, Sect i on 4C of t he Cl ayt on Act di r ect s t hat t he par t i es

may di smi ss or compr omi se a par ens pat r i ae ant i t r ust act i on onl y wi t h cour t

appr oval .

	

15 U. S . C. § 15c( c) . Whi l e t he Cl ayt on Act does not speci f y t he

st andar d f or ent er i ng i nt o a pr oposed set t l ement agr eement zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA� cour t s gener al l y

have l ooked t o t he st andar ds used t o anal yze set t l ement s under Rul e 23 . See ,

e&. , I n r e Toys " R" Us Ant i t r ust Li t i g . , 191 F. R. D . 347, 352 ( E. D. N. Y. 2000) ;

New Yor k v . Reebok I nt l Lt d . , 903 F. Supp . 532, 535 ( S . D. NY. 1995) , af f d , 96

F. 3d 44 ( 2d Ci r . 1996) .

Ther e i s no si ngl e t est i n t he Fi r st Ci r cui t f or det er mi ni ng t he f ai r ness,

r easonabl eness and adequacy of a pr oposed cl ass act i on set t l ement . I n maki ng

t hi s assessment , ot her ci r cui t s gener al l y consi der t he negot i at i ng pr ocess by

whi ch t he set t l ement was r eached and t he subst ant i ve f ai r ness of t he t er ms of

t he set t l ement compar ed t o t he r esul t l i kel y t o be r eached at t r i al . See , e . g . ,

Wei nber ger v . Kendr i ck , 698 F. 2d 61, 73- 74 ( 2d Ci r . 1982) . Speci f i cal l y, t he

appel l at e cour t s consi der some or al l of t he f ol l owi ng f act or s : ( 1) compar i son of

t he pr oposed set t l ement wi t h t he l i kel y r esul t of l i t i gat i on ; ( 2) r eact i on of t he

cl ass t o t he set t l ement ; ( 3) st age of t he l i t i gat i on and t he amount of di scover y

compl et ed ;

	

( 4) qual i t y of counsel ;

	

( 5) conduct of t he

	

negot i at i ons ;

	

and

( 6) pr ospect s of t he case, i ncl udi ng r i sk, compl exi t y, expense and dur at i on .

See Mol ski v . Gl ei ch , 318 F. 3d 937, 953 ( 9t h Ci r . 2003) ; I n r e Gener al Mot or s

Cor p . Pi ck- Up Tr uck Fuel Tank Li t i g . , 155 F. 3d 768, 785 ( 3d Ci r . ) , cer t . deni ed ,

516 U. S . 824 ( 1995) ; Got t l i eb v . Wi l es , 11 F. 3d 1004, 1014 ( 10t h Ci r . 1993) ; I n

r e Dr exel Bur nham Lamber t Gr oup, I nc . , 960 F. 2d 285, 292 ( 2d Ci r . 1992) ;

Ci t y of Det r oi t v . Gr i nnel l Cor p . , 495 F. 2d 448, 465, 468- 70 ( 2d Ci r . 1974) .
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Fi nal l y, t he casel aw t el l s me t hat a set t l ement f ol l owi ng suf f i ci ent di scover y and

genui ne ar m' s- l engt h negot i at i on i s pr esumed f ai r . See Ci t y P' shi p Co . v .

At l ant i c Acqui si t i on Lt d . P' shi p . , 100 F. 3d 1041, 1043 ( 1st Ci r . 1996) ; see al so

NewYor k v . Reebok, I nt ' 1 Lt d. , 903 F. Supp . 532, 535 ( S. D. N. Y. 1995) , af f d, 96

F. 3d 44 ( 2d Ci r . 1996) .

1 .

	

Val ue of t he Set t l ement . Obvi ousl y, t he f i r st and f undament al

quest i on i s howt he val ue of t he set t l ement compar es t o t he r el i ef t he pl ai nt i f f s

mi ght r ecover af t er a successf ul t r i al and appeal , di scount ed f or r i sk, del ay and

expense. On pot ent i al r ecover y, I f i nd per suasi ve t he anal ysi s of t he pl ai nt i f f s'

economi st , Dr . Fr ank Li cht enber g, t hat i f t he pl ai nt i f f s wi n on l i abi l i t y, t he

most l i kel y damages t hey coul d pr ove at t r i al ar e $245 mi l l i on. 15 MAP Fi nal

Appr oval Mem. , Ex . C, Li cht enber g Rpt . , at 12 . That si mpl e st at ement ,

however , hi des a host of di f f i cul t i ssues i n t he cal cul at i on and pr oof of

damages . Fi r st , t he pl ai nt i f f s have been abl e t o obt ai n onl y l i mi t ed dat a about

CD sal es f or t he cl ass per i od, mi ssi ng dat a f r om many i mpor t ant r et ai l er s and

di st r i but or s . So f ar , t he pl ai nt i f f s have dat a f r om f i ve l ar ge; r et ai l er s . 16 The

economi st cor r el at ed t hose sal es dat a wi t h dat a avai l abl e f r om t wo of t he

def endant di st r i but or s, BMG and Sony . Thr ough var i ous ext r apol at i ons, he

est i mat ed over char ges of $39, 975, 241, f or CD sal es of t hose t wo def endant

i s I do not use t he FTC' s est i mat e of $480 mi l l i on i n over char ges, announced ( wi t h no anal ysi s

pr ovi ded) dur i ng a May 2000 pr ess conf er ence l audi ng t he FTC' s accompl i shment i n obt ai ni ng

a cease and desi st or der . See Pr ess Rel ease, Feder al Tr ade Commi ssi on, Recor d Compani es

Set t l e FTC Char ges of Rest r ai ni ng Compet i t i on i n CD Musi c Mar ket ( May 10, 2000) ( at t ached

as Ex . A t o Fel dman Obj ect i on ( Docket No . 216) ) . None of t he obj ect or s who seek t o have me

measur e t he set t l ement agai nst t he FTC' s est i mat e has shown me t hat t he FTC di d a car ef ul

mar ket pr i ci ng anal ysi s t o gener at e t he number - or t hat i t consi der ed wl : i at coul d act ual l y be

pr oven at t r i al .
i s Bar nes 8a Nobl e, Best Buy, Ci r cui t Ci t y, Musi cl and and Tower Recor ds ( onl y t wo of t he t hr ee

r et ai l er def endant s) .
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di st r i but or s t hr ough t he t hr ee def endant r et ai l er s . l 7 I d . at 7- 8 . Needl ess t o

say, t he mi ssi ng dat a pr oduce ver y di f f i cul t sampl i ng and ext r apol at i on i ssues

f or pr oof about t r ansact i ons i nvol vi ng ot her r et ai l er s and di st r i but or s . l 8 Al l t he

economi st coul d do was assume t hat behavi or was uni f or m f or t he ot her

def endant di st r i but or s . He t her eby gener at ed an over char ge f i gur e of

$103, 786, 651 f or CDs of al l f i ve def endant di st r i but or s sol d t hr ough al l t hr ee

def endant r et ai l er s . I d . at 8 . He t hen assumed t hat pr i ci ng behavi or of t he

f i ve l ar gest di scount er s ( Wal Mar t , Best Buy, Tar get , Kmar t and Ci r cui t Ci t y, f or

onl y t wo of whi ch he had dat a) mi r r or ed t hat of t he t hr ee r et ai l er def endant s .

As a r esul t , he ext r apol at ed an over al l est i mat ed over char ge of $245, 393, 122, a

f i gur e t hat i ncl uded t he f i ve di scount er s' CD sal es . l 9 But t he pl ai nt i f f s wi l l be

abl e t o r ecover ant i t r ust damages onl y f or sal es wher e t hey can pr ove t hat t he

r et ai l er i n quest i on agr eed wi t h someone about t he pr i ce scheme ; ot her wi se

t hey f ace t he I l l i noi s Br i ck hur dl e of bei ng unabl e t o r ecover as i ndi r ect

pur chaser s . 20 I f t he pl ai nt i f f s can pr ove a " hor i zont al " agr eement among al l t he

r et ai l er s i n quest i on, i t mi ght not be di f f i cul t t o pr ove t hat i t encompassed

adver t i si ng of al l CD di scount s . ( The def endant s di sagr ee . ) But i f t he pl ai nt i f f s

17 Over si mpl i f i ed, what t he economi st di d was cal cul at e aver age di scount s bef or e, dur i ng and
af t er t he MAP enf or cement per i od . He f ound a si gni f i cant decr ease i n t he aver age di scount
dur i ng t he enf or cement per i od and at t r i but ed t hat t o t he al l eged conspi r acy . He used t hat
aver age number and, t hr ough wei ght i ng, car ne up wi t h an aver age of $. 23 over char ge per CD.
He t hen used t hat f i gur e, by pr oj ect i on, f or ot her di st r i but or s .
18 The Cl ayt on Act does al l ow some f l exi bi l i t y i n pr ovi ng damages agai nst a def endant who has
agr eed t o f i x pr i ces ( " by st at i st i cal or sampl i ng met hods, by t he comput at i on of al l eged
over char ges, or by such ot her r easonabl e syst em of est i mat i ng aggr egat e damages as t he cour t
i n i t s di scr et i on may per mi t . " ) . 15 U. S. C. § 15d.
19 The assumpt i on of uni f or mi t y seems par t i cul ar l y subj ect t o chal l enge f or t he di scount er s'
behavi or . Mor eover , pr oof of t hei r agr eement ( pr esumabl y coer ced) may be mor e di f f i cul t .
20 I n I l l i noi s Br i ck Co . v . I l l i noi s , 431 U. S. 720 ( 1977) , t he Uni t ed St at es Supr eme Cour t hel d
t hat gener al l y onl y di r ect pur chaser s f r omt he ant i t r ust vi ol at or coul d r ecover damages .
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can pr ove agr eement onl y bet ween or among cer t ai n r et ai l er s, t he damages ar e

cor r espondi ngl y r educed; i f t he pl ai nt i f f s can pr ove agr eement onl y " ver t i cal l y"

bet ween r et ai l er and di st r i but or , t hen t he ant i t r ust damages may be l i mi t ed t o

t he CDs sol d by t hat r et ai l er obt ai ned f r om t hat di st r i but or . Mor eover , i t may

be t hat any pr oven agr eement ( s) wi l l not be pr oduct - wi de, but l i mi t ed t o cer t ai n

musi cal genr es or cer t ai n pr omot i ons . Al l of t hese ar e ser i ous pot ent i al

hur dl es i n pr ovi ng damages . 21 Fi nal l y, t he pl ai nt i f f s must pr ove t o a j ur y' s

sat i sf act i on t he economi st ' s i nf er ence f r omt he st at i st i cs : t hat t he MAP pr ogr am

caused t he r educt i on i n pr i ce di scount s and t he r esul t i ng hi gher pr i ces .

Agai nst t hat opt i mi st i c pot ent i al r ecover y I must assess t he val ue of t he

pr oposed set t l ement . I n addi t i on t o cash payment s of $67 . 375 mi l l i on, t he

set t l ement agr eement cal l s f or t he di st r i but or s t o pr ovi de $75 . 7 mi l l i on wor t h of

CDs . The par t i es t her ef or e mai nt ai n t hat t he set t l ement agr eement t ot al s

$143 . 075 mi l l i on i n cal cul abl e benef i t t o t he pl ai nt i f f s . I n addi t i on, t he

set t l ement agr eement pr ovi des f or i nj unct i ve r el i ef agai nst t he di st r i but or

def endant s f or a seven- year per i od . Si nce t he FTC had pr evi ousl y obt ai ned t he

i dent i cal i nj unct i ve r el i ef , t hat aspect deser ves no addi t i onal val ue. 22 Fi nal l y,

t he set t l ement agr eement adds new equi t abl e r el i ef i n t he f or m of a f i ve- year

21 The economi st has not i ncl uded sal es f r om smal l r et ai l er s because t her e i s no dat a and t he

f act or s t hat dr i ve t hei r pr i ci ng ar e qui t e di f f er ent . I f i nd t hat t o be a r easonabl e excl usi on .

Mor eover , t o i ncl ude t hose sal es woul d r equi r e use of t he " umbr el l a" t heor y of pr i ce f i xi ng

damage, a subj ect of cont r over sy unt o i t sel f . Compar e , e . g . , Mi d- West Paper Co . v . Cont 7

Gr oup, I nc . , 596 F. 2d 573, 583- 87 ( 3d Ci r . 1979) ( r ej ect i ng umbr el l a t heor y as a basi s f or

est abl i shi ng i nj ur y by pur chaser s f r om compet i t or s of t he def endant pr i ce- f i xer s) ; wi t h I n r e

Beef I ndus . Ant i t r ust Li t i &, 600 F. 2d 1148, 1166 n . 24 ( 5t h Ci r . 1979) ( concl udi ng one who

deal s wi t h non- conspi r i ng compet i t or of pr i ce- f i xer s has st andi ng t o sue pr i ce- f i xer s) ; see al so

Fed . Tr ade Comm' n v . Myl an Labs, I nc . , 62 F. Supp . 2d 25, 38- 40 ( D. D. C. 1999) ( ci t i ng cases) .
22 Ar guabl y t her e i s some i ncr ement al val ue i nasmuch as t hese pl ai nt i f f s can now seek t o

enf or ce t he i nj unct i ve r el i ef i f t he FTC f ai l s t o do so .
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i nj unct i on agai nst t he t hr ee r et ai l er def endant s . Speci f i cal l y, t he i nj unct i on

pr ohi bi t s t he r et ai l er def endant s f or a per i od of f i ve year s f r om " sol i ci t [ i ng] ,

demand[ i ng] , r equest [ i ng] , advocat [ i ng] or encour ag[ i ng] any Di st r i but or or

Whol esal er of Musi c Pr oduct t o adopt or i mpl ement any pol i cy pr act i ce or pl an

whi ch makes r ecei pt of any cooper at i ve adver t i si ng or ot her pr omot i onal f unds

cont i ngent upon t he pr i ce or pr i ce l evel at whi ch any Musi c Pr oduct i s

adver t i sed, pr omot ed, of f er ed or sol d . " MAP Fi nal Appr oval Mem. at 9 . The

FTC di d not obt ai n t hat r el i ef , so t hat el ement does r epr esent val ue added by

t hi s set t l ement . See I n r e Toys " R" Us Ant i t r ust Li t i g . , 191 F. R. D. 347, 355

( E. D. N. Y. 2000) .

I s an Al l - Cash Set t l ement Requi r ed? I r ej ect t he ar gument ( made by some

obj ect or s) t hat onl y an al l - cash set t l ement shoul d be appr oved . Pr ovi di ng a

set t l ement i n t hi s case t hat i s f ai r t o al l cl ass member s i s exceedi ngl y di f f i cul t .

Many mi l l i ons of peopl e pur chased CDs dur i ng t he per i od ; i nevi t abl y, not al l of

t hemwi l l be awar e of t he set t l ement pr ogr amand t hei r r i ght t o f i l e a cl ai m; f or

a var i et y of r easons, not al l who ar e awar e wi l l choose t o par t i ci pat e ; and t her e

ar e pr act i cal di f f i cul t i es i n cal i br at i ng t he dol l ar r ecover y t o t he act ual l oss of

any gi ven consumer , appr oxi mat el y $ . 23 per CD pur chase, accor di ng t o t he

pl ai nt i f f s' economi st . ( Peopl e do not keep r ecor ds t o r emember or pr ove t hei r

pur chases by t i t l e, at whi ch st or es, on whi ch dat es, f or whi ch amount s . ) I n

t hi s cont ext wher e a cash set t l ement wi l l not r each ever y i nj ur ed member of

t he cl ass and admi ni st r at i vel y cannot be cal i br at ed r el i abl y t o t he act ual l oss

suf f er ed by each member - t her e i s posi t i ve val ue t o t he cl ass member s i n t he

so- cal l ed " cy pr es pr ogr am" t hat t he par t i es have devel oped. Under t hat
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pr ogr am, musi c CDs, t he subj ect mat t er of t he al l eged i l l egal behavi or , wi l l be

made wi del y avai l abl e f r ee of char ge f or publ i c enj oyment . Her e, each

i ndi vi dual St at e, Commonweal t h or Ter r i t or y wi l l r ecei ve a pr o r at a shar e

( accor di ng t o popul at i on) of t he 5 . 6 mi l l i ons CDs ( 1, 960 negot i at ed t i t l es) , and

wi l l di st r i but e t he CDs i n accor dance wi t h i t s own par t i cul ar pl an f or publ i c

use ( t hese have al l been f i l ed wi t h t he cour t and pr ovi de, f or t he most par t ,

di st r i but i on t o l i br ar i es and school s) . 2 3 As a r esul t , member s of t he publ i c ( and

t hus pot ent i al l y cl ass member s who di d not f i l e a cl ai m, as wel l as t hose who

di d) wi l l benef i t ei t her i n usi ng t he CDs t hemsel ves or i n t he gener al publ i c

benef i t f r omr ecur r ent musi c CD avai l abi l i t y . 2 4 Fi nal l y, as f ar as I can t el l ( and

no one, i ncl udi ng t he obj ect or s, has br i ef ed t he i ssue) , a f eder al cour t has no

aut hor i t y over what a St at e does wi t h amount s i t r ecei ves i f a par ens pat r i ae

case pr oceeds t o j udgment . The Cl ayt on Act speci f i es t hat t he par ens pat r i ae

l awsui t i s " on behal f of nat ur al per sons r esi di ng i n such St at e, " 15 U. S. C.

§ 15c( a) ( 1) , but says onl y t hat any t r ebl e damage awar d goes t o t he St at e,

§ 15c( a) ( 2) . Ther e i s no speci f i cat i on of what t he St at e may, or must , do wi t h

23 For exampl e, t he St at e of I owa' s di st r i but i on pl an f or t he est i mat ed 57, 436 CDs t hat i t wi l l

r ecei ve cal l s f or t he al l ocat i on of t he CDs t o I owa publ i c and academi c l i br ar i es, I owa col l ege

and uni ver si t y nonpr of i t r adi o st at i ons, ni ne r esi dent i al i nst i t ut i ons or f aci l i t i es oper at ed by t he

I owa Depar t ment of Human Ser vi ces, and t he I owa Br ai l l e and Si ght Savi ng School . See MAP

Fi nal Appr oval Mem. , Ex. F18, at 1. The di st r i but i on pl an of t he Commonweal t hof t he

Nor t her n Mar i ana I sl ands pr ovi des t hat i t s ent i r e al l ocat i on of CDs wi l l be di st r i but ed t o t he

Commonweal t h' s t hr ee publ i c l i br ar i es l ocat ed on each of t he t hr ee mai n i sl ands . See MAP

Fi nal Appr oval Mem. , Ex. F38, at 1 .
24 Because of cost f act or s, def endant s ar e' obvi ousl y wi l l i ng t o t ur n over gr eat er val ue ( as

r ef l ect ed by val ue t o t he r eci pi ent ) i n pr oduct t han i n cash . I t i s admi ni st r at i vel y i mpr act i cal ,

however , t o di st r i but e CDs t o i ndi vi dual cl ass member s . Al l ocat i ng t hem accor di ng t o t he

i ndi vi dual ' s choi ce of t i t l e, wi t h shi ppi ng and handl i ng expenses, t o 3. 5 mi l l i on addr esses

woul d be excessi ve . The combi nat i on of si gni f i cant cash payment s t o i ndi vi dual cl ass

member s, coupl ed wi t h t he cy pr es di st r i but i on of CDs, i s a r easonabl e and cr eat i ve r esol ut i on .
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i t . 25 Accor di ngl y, gi ven t he appar ent f r eedom i n what t o do wi t h a money

j udgment , when 43 St at e At t or neys Gener al r ecommend a cy pr es t r eat ment of

par t of t hei r r espect i ve St at es' r ecover y i n a set t l ement , I heed, al t hough I am

not bound by, t hei r vi ews on i t s advi sabi l i t y .

How Shoul d t he CDs be Val ued? The obj ect or s ar gue st r enuousl y t hat

t he set t l ement CDs ar e not wor t h t he val ue t he set t l i ng par t i es have assi gned

t hem. The par t i es negot i at ed over how t o val ue t he CDs ; t hey al so negot i at ed

over whi ch t i t l es woul d be i ncl uded ( ul t i mat el y, 1, 960) . I n f act , t he pl ai nt i f f s

went t o some l engt hs t o ensur e t hat t he set t l ement CDs cover a wi de r ange of

musi cal genr es and t hat t hey ar e desi r abl e pr oduct , not si mpl y " di scount bi n"

i t ems . The di st r i but or s i ni t i al l y want ed t he CDs val ued at suggest ed r et ai l

pr i ce ; t he pl ai nt i f f s want ed t hem val ued at whol esal e pr i ce, t ypi cal l y 30%l ess

t han r et ai l . The par t i es ul t i mat el y agr eed t o val ue t hem at 20% l ess t han

r et ai l . As a r esul t , t he $75 . 7 mi l l i on pr oduct agr eement wi l l pr ovi de 5 . 6 mi l l i on

CDs, gi ven t he 1, 960 t i t l es sel ect ed .

I n t r ut h, i t i s not easy t o assi gn a val ue t o t he r esul t i ng 5. 6 mi l l i on CDs .

Fr om t he pl ai nt i f f s' poi nt of vi ew, t he benef i t coul d be t he r et ai l pr i ce

consumer s woul d have t o pay . ( The pl ai nt i f f s agr ee wi t h t he obj ect or s t hat t he

aver age l i st pr i ce of t he 1, 960 t i t l es i s $17. 20. ) MAP Fi nal Appr oval Mem. at

38- 39 . That i s t he appr oach t aken by some cour t s . See, e . g. , I n r e Toys " R" Us

Ant i t r ust Li t i a . , 191 F. R. D. 347, 352 ( E. D. N. Y. 2000) . But r eal i st i cal l y, I woul d

25 Some st at es have passed l egi sl at i on t hat ' speci f i cal l y addr esses how monet ar y r ecover i es i n
ant i t r ust act i ons wi l l be t r eat ed. See, e . g. , Ar i z . Rev . St at . Ann . § 41- 191 . 01- . 02 ( 2003)
( est abl i shi ng r evol vi ng f und f or t he deposi t of moni es r ecei ved by t he st at e as a r esul t of t he
enf or cement of f eder al or st at e ant i t r ust st at ut es and mandat i ng t hat a por t i on of any ant i t r ust
r ecover y be set asi de f or ant i t r ust enf or cement act i vi t i es) .
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have t o consi der not onl y t he suggest ed r et ai l pr i ce, but al so t he var i et y of

di scount s avai l abl e i n st or es or onl i ne ( and shi ppi ng and handl i ng char ges) . I

have no i nf or mat i on about t he avai l abi l i t y of t hose di scount s f or vol ume

pur chases of t hi s sor t ( i f t hi s wer e t o be a cash pur chase) , nor do I have any

i nf or mat i on about vol ume pr i ci ng gener al l y. Ther e woul d al so be sever e

admi ni st r at i ve cost s i n even t r yi ng t o assi gn t hese mor e pr eci se val ues,

par t i cul ar l y i n a cont ext of changi ng di scount s and pr i ci ng . Fr om t he

di st r i but or s' poi nt of vi ew, t he cost t o t hem coul d be t he mi ni mal l evel of

pr ovi di ng addi t i onal copi es of an al r eady engi neer ed r ecor di ng ( I do not have

t hat cost i nf or mat i on) , or t he hi gher l evel of t he l ost sal e f or each CD, pr obabl y

best measur ed at t he whol esal e pr i ce t he di st r i but or coul d r ecover . Agai n,

however , t he var i et y of di scount s i n t he mar ket suggest s t hat number t o be

mal l eabl e, and not suscept i bl e t o pr eci se pr oof .

Bot h t he pl ai nt i f f s' and t he di st r i but or s' vi ewpoi nt s ar e r el evant i n

assessi ng val ue, and nei t her i s det er mi nat i ve . Ul t i mat el y, I am sat i sf i ed t hat

t hese ar e not bar gai n basement CDs ; t he l i st of CDs shows t hat t he pl ai nt i f f s

have obt ai ned good pr oduct cover i ng di ver se ar t i st s and genr es . I am al so

sat i sf i ed t hat val ui ng t he CDs at suggest ed r et ai l pr i ce woul d over val ue t hem

because of t he vol ume i nvol ved and because of di scount i ng behavi or i n t he

mar ket . I n f act , t he pl ai nt i f f s' economi st has cal cul at ed t hat t he aver age pr i ce

i n t he mar ket pl ace i s 14 . 8%l ess t han t he MSRP. 26 MAP Fi nal Appr oval Mem. ,

26 The economi st ' s est i mat e i s based on dat a f r om 2000, af t er enf or cement of t he MAP pol i ci es
ceased . Ther e has been no i ndi cat i on, however , t hat t he aver age di scount i n t he mar ket pl ace
has changed .
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Ex . C, Li t cht enber g Rpt . , at 6. Thus, t he par t i es' 20%r educt i on f or set t i ng a

val ue on t he pr oduct i s not unr easonabl e, wi t h a r esul t i ng t ot al val ue of $75. 7

mi l l i on. To be conser vat i ve, however , I al so consi der t he consequences i f I wer e

t o val ue t he CDs at whol esal e, 30%l ess t han t he aver age MSRP. Then t he t ot al

val ue woul d be $66. 2375 mi l l i on, 27 an aver age pr i ce of $11 . 83 per CD, f or a l i st

of t i t l es t hat r uns al l t he way t o hi st or i c r ecor di ngs and boxed set s . 28

I f i nd i t r easonabl e, t her ef or e, t o accept t he par t i es' negot i at ed t ot al val ue

f or t he set t l ement ( bef or e t he val ue- added i nj unct i ve r el i ef and bef or e

subt r act i ng at t or ney f ees) of $143 . 0' 75 mi l l i on, about 58. 3% of t he pot ent i al

r ecover y est i mat ed by t he pl ai nt i f f s' exper t , 29 and si gni f i cant l y gr eat er t han t he

r ecover y f or whi ch dat a exi st s wi t hout ext r apol at i on . I f I awar d 10%of t hat

amount i n at t or ney f ees and di sbur sement s ( see bel ow) , t he net r ecover y t o t he

cl ass i s $128, 767, 500, or 52 . 5% of t he pot ent i al damages t o be r ecover ed at

t r i al , wi t hout assi gni ng any val ue t o t he i nj unct i ve r el i ef . 30

27 Thi s number r esul t s f r om a mat hemat i cal cal cul at i on : i f $75 . 7 mi l l i on i s 20% l ess, t hen
$66 . 2375 mi l l i on i s 30%l ess.

28 The par t i es' agr eement , val ui ng t hem at MSRP l ess 20%, r esul t s i n an aver age pr i ce of

$13 . 76 per CD.

29 At whol esal e pr i ces, t he t ot al val ue of t he set t l ement woul d be $133 . 6125 mi l l i on ( $67 . 375
mi l l i on i n cash pl us $66 . 2375 mi l l i on i n pr oduct ) , about 54 . 5% of t he pot ent i al r ecover y, and

st i l l si gni f i cant l y gr eat er t han t he r ecover y f or whi ch dat a exi st s wi t hout si gni f i cant

ext r apol at i on .

30 At t he hear i ng, I pr essed t he pl ai nt i f f s' l awyer s on whet her I shoul d t r ebl e t he cal cul at i on of
r ecover abl e damages f or pur poses of assessi ng t he f ai r ness, r easonabl eness and adequacy of

set t l ement . Rel uct ant l y, t hey agr eed t hat I shoul d . Fur t her r esear ch af t er t he hear i ng,

however , r eveal s t hat cour t s gener al l y do not consi der ei t her r ecover y of t r ebl e damages or

r ecover y of at t or ney f ees i n assessi ng t he set t l ement . See Ci t y of Det r oi t v . Gr i nnel l Cor p. , 495

F. 2d 448, 458- 59 ( 2d Ci r . 1974) ; I n r e War or i n Sodi um Ant i t r ust Li t i g. , 212 F. R. D. 231, 257-

58 ( D. Del . 2002) ; I n r e Lor azepam 8s Cl or oepat e Ant i t r ust Li t i g . , 205 F. R. D. 369, 377 n . 12

( D. D. C. 2002) ; I n r e Ampi ci l l i n Ant i t r ust Li t i g . , 82 F. R. D. 652, 654 ( D. D. C. 1979) . The basi s f or

t hi s t r eat ment seems t o be a Second Ci r cui t deci si on, Gr i nnel l , wher e t he cour t gave t wo

r easons : ( 1) t r adi t i on; and ( 2) di sr upt i on of t he set t l ement pr ocess because t r ebl i ng woul d

r equi r e def endant s t o " admi t t hei r gui l t . " ' 495 F. 2d at 459 . I am not per suaded by ei t her

r eason : t r adi t i on i s har dl y compel l i ng, gi ven t he ot her i nt er est s at st ake her e ; and t he whol e

( cont i nued next page)
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The f undament al quest i on, t hen, i s whet her a set t l ement i n excess of

50% i s r easonabl e . The obj ect or s' mai nt ai n t hat i t i s not ; t hat t he FTC

set t l ement made t hi s case a sl am- dunk vi ct or y f or t he pl ai nt i f f s ; and t hat t he

St at es and t he pr i vat e cl ass pl ai nt i f f s have sur r ender ed t oo soon f or t oo l i t t l e .

The pl ai nt i f f s and t he def endant s, on t he ot her hand, t ake pai ns t o show al l t he

di f f i cul t i es i n t he case, wi t h t he def endant s asser t i ng t hat t he case i s even mor e

di f f i cul t t han t he pl ai nt i f f s r ecogni ze . As super vi si ng j udge, I am not t o

pr ej udge t he mer i t s of t he case ( I may have t o deci de t he mer i t s i f t he

set t l ement f ai l s) , and I am not t o socond- guess t he set t l ement ; I am onl y t o

det er mi ne i f t he par t i es' concl usi on i s r easonabl e . See , e . g: , Evans v . Jef f D. ,

475 U. S . 717, 727 ( 1986) ; Cot t on v . Hi nt on, 559 F. 2d 1326, 1330 ( 5t h Ci r .

1977) . Wi t h t hat backgr ound, I pr oceed t o consi der t he ot her f act or s t hat

appel l at e cour t s have i dent i f i ed .

2.

	

Cl ass React i on. The r esponse t o t he set t l ement has been gener al l y

posi t i ve . As a r esul t of t he not i ce pr ogr am, 11 obj ect i ons wer e f i l ed i n t hi s

pr emi se of a set t l ement ( except set t l ement s onl y t o avoi d l egal expense) i s def endant
r ecogni t i on t hat l i abi l i t y i s a possi bi l i t y . Tr ebl i ng i s aut omat i c i f ant i t r ust damages ar e
assessed at al l , unl i ke ot her f or ms of puni t i ve damages t hat r equi r e addi t i onal pr oof or t hat
may be l ef t t o cour t di scr et i on . Respect ed comment at or s who di sagr ee wi t h aut omat i c t r ebl i ng
never t hel ess r ecogni ze t hat t he st at ut e seems t o r equi r e i t . 2 Phi l l i p E. Ar eeda et al . , Ant i t r ust
Law 1303d, at 41, 1 330b, at 274 ( 2d ed . 2000) . Ther ef or e, i f a set t l ement r ef l ect s a pot ent i al
damage r ecover y, i t shoul d l ogi cal l y r ef l ect t he ot her par t s of t hat r ecover y ( t r ebl i ng and
at t or ney f ees) t hat t he st at ut e awar ds aut omat i cal l y. Cer t ai nl y i t i s at l east at t he back of
l awyer s' mi nds as t hey negot i at e . Never t hel ess, my anal ysi s i n t ext f ol l ows t he pr ecedent s . On
t he ot her hand, i f t r ebl i ng i s count ed, t he pot ent i al r ecover y af t er t r i al and appeal woul d be
$736 mi l l i on and f ees . The t ot al val ue of t he set t l ement as cal cul at ed i n t ext t hen woul d
r epr esent about 19 . 4%of t he pot ent i al t r ebl ed r ecover y and af t er subt r act i on of at t or ney f ees
and di sbur sement s woul d r epr esent about 7. 5%, wi t hout consi der i ng val ue t o t he i nj unct i on
agai nst r et ai l er s.

	

Obvi ousl y t hose ar e l ess' at t r act i ve per cent age number s t han pr esent ed i n
t ext under t he t r adi t i onal anal ysi s .

	

But even so, gi ven my r ol e as super vi si ng j udge not t o
deci de t he mer i t s of t he case but onl y t o det er mi ne i f t he par t i es' concl usi on t o set t l e on t hese
t er ms was r easonabl e, and gi ven t he pr esumpt i on of f ai r ness f ol l owi ng ar m' s- l engt h
negot i at i ons and gi ven al l t he di f f i cul t i es t he l i t i gat i on pr esent s, I do not f i nd t he set t l ement
unr easonabl e .
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cour t on behal f of 22 af f ect ed consumer s, 31 121 consumer s have opt ed- out or

at t empt ed t o do so, and over 3 . 5 mi l l i on peopl e have submi t t ed cl ai ms .

	

Gi ven

t he si ze of t he cl ass, t he number of obj ect i ons and opt - out s i s mi ni scul e .

3.

	

St age of Li t i gat i on . The case i s bei ng set t l ed af t er enough t i me f or

ser i ous di scover y and eval uat i on . The pl ai nt i f f s had t he FTC' s concl usi on i n

2000 ; t he benef i t of t he di scover y t he FTC per f or med ; t he benef i t of di scover y

t hat some St at es had done st ar t i ng i n 1996, bot h bef or e and dur i ng t he FTC

i nvest i gat i on ; and t he di scover y per f or med dur i ng t wo year s i n t hi s

mul t i di st r i ct l i t i gat i on, al l t ot al i ng hundr eds of t housands of pages .

Col l ect i vel y t hose measur es gener at ed si gni f i cant i nf or mat i on about t he

pr ospect s and pi t f al l s . Dur i ng t he mul t i di st r i ct l i t i gat i on, bot h si des had t he

oppor t uni t y t o f i nd out what pr i ci ng dat a wer e avai l abl e f r om r et ai l er s and

what wer e not , whi ch sampl i ng t echnol ogi es woul d wor k and whi ch woul d not .

They hi r ed exper t s t o anal yze and ext r apol at e f r om t he avai l abl e dat a . Mot i ons

t o di smi ss wer e r esol ved . Under cl osel y moni t or ed case management pr act i ces,

t he consol i dat ed cases wer e wel l under way t o t he f i nal st ages of mot i ons f or

summar y j udgment , cl ass cer t i f i cat i on and t r i al ei t her her e i n Mai ne or i n t hei r

home di st r i ct s f r omwhi ch t hey wer e t r ansf er r ed, 32 f ol l owed by appeal .

31 See Fel dman Obj ect i on ( Docket No . 216' , ) ; Padi l l a Obj ect i on ( Docket No . 218) ; Fer guson
Obj ect i on ( Docket No . 219) ; Ki r k Obj ect i on ( Docket Nos. 220- 21, 239) ; Mar sh Obj ect i on ( Docket

No. 222) ; Fet cher and McGui gan Obj ect i ons ( Docket No. 224) ; Si mon Obj ect i on ( Docket No .

225) ; Wal ker et al . Obj ect i on ( Docket No . ; 226) ( obj ect i on f i l ed by t he Washi ngt on Legal

Foundat i on on behal f of 11 cl ass member s) ; Spi l l ane Obj ect i on ( Docket No. 231) ; Pear son
Obj ect i on ( Docket No . 232) ; Br ewer Mot i on , ( Docket No . 245) ; see al so Pl at h Let t er ( Dec . 31,

2002) ; For d Let t er ( Mar . 1, 2003) ; St ephens Let t er ( Jan . 29, 2003) ; Font an Let t er ; Jackson

Let t er . See Bi nder of Request s f or Excl usi on' , and Obj ect i ons, at t ab 7 ( Docket No . 262) .
32 The Uni t ed St at es Supr eme Cour t deci ded i n Lexecon . I nc . v . Mi l ber g Wei ss Ber shad Hynes

& Ler ach , 523 U. S. 26, 40 ( 1998) , t hat a t r ansf er ee cour t such as Mai ne may not r et ai n t he

cases f or t r i al , but must shi p t hem back t o ( t hei r r espect i ve or i gi nat i ng di st r i ct s when pr et r i al

( cont i nued next page)
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4.

	

Qual i t y of Counsel and of Repr esent at i on . Counsel f or t he St at e

At t or neys Gener al and t he pr i vat e pl ai nt i f f s ar e al l ver y wel l - qual i f i ed and

exper i enced, mat ched onl y by t he qual i f i cat i ons and exper i ence of t he

def endant s' counsel . I was i nvol ved i n t he sel ect i on and appr oval of l ead and

l i ai son counsel f or t he pl ai nt i f f s and t her eby gave par t i cul ar at t ent i on t o

compet ence and exper i ence . I obser ved t he l awyer s' per f or mance i n wr i t t en

ar gument s, i n sever al i n- per son appear ances and by t el ephone conf er ence .

Uni f or ml y t hey di d t hei r homewor k and wer e pr epar ed and ef f ect i ve advocat es .

Thei r per f or mance conf i r med my conf i dence i n t hei r abi l i t i es and dedi cat i on t o

t hei r cl i ent s' causes . I al so t ake not e of t he f act t hat 43 St at e At t or neys

Gener al , by vi r t ue of t hei r of f i ce assi gned t o def end t he best i nt er est s of t hei r

r espect i ve ci t i zens, have endor sed t he f ai r ness, r easonabl eness and adequacy

of t he pr oposed set t l ement .

5.

	

Conduct of Negot i at i ons . The negot i at i ons went on f or a per i od of

ni ne mont hs . Fr om al l t hat I have per sonal l y obser ved i n t he case, I am

conf i dent t hat t he negot i at i ons wer e at ar m' s l engt h . The par t i es suf f i ci ent l y

per suaded me of t he ser i ousness of t hei r under t aki ng t o suspend, and t o

cont i nue t o suspend, t he case management deadl i nes, somet hi ng I amusual l y

l oat h t o do . A magi st r at e j udge was i nvol ved, at t he par t i es' r equest , i n

set t l ement di scussi ons concer ni ng one or mor e r et ai l er s .

pr oceedi ngs ar e compl et e . Ar guabl y, Lexec n woul d not gover n t he 43 par ens pat r i ae l awsui t s

i f t he MDL Panel t r ansf er r ed t hem her e f or t r i al . See 28 U. S. C. § 1407( h) . Ar guabl y al so, t he
t wo consol i dat ed amended compl ai nt s f i l ed i n t hi s Di st r i ct vol unt ar i l y by t he St at es and t he

pr i vat e pl ai nt i f f s r espect i vel y amount t o a consent t o t r ansf er . Af t er al l , i t woul d be har d t o
knowwher e t o " send back" t he consol i dat ed' compl ai nt s .
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6.

	

Case Pr ospect s, I ncl udi ng Ri sk, Compl exi t y, Expense and Dur at i on.

The r easonabl eness, f ai r ness and adequacy of t he set t l ement i n t hi s mat t er

ul t i mat el y depend on t he st r engt h' , of t he pl ai nt i f f s' case and t he opposi ng

def enses . Havi ng moni t or ed t hi s mul t i di st r i ct l i t i gat i on cl osel y, havi ng deci ded

mot i on pr act i ce, havi ng st ayed awar e of t he di scover y pr ogr ess and knowi ng

t hat t her e i s mot i on pr act i ce st i l l t o come, I am conf i dent t hat t hi s i s bot h a

compl ex and a di f f i cul t case . Si gni f i cant and expensi ve di scover y r emai n f or

t he pl ai nt i f f s on l i abi l i t y and damages . Mor e exper t s wi l l have t o be hi r ed at

gr eat expense. The def endant s ar e pr omi si ng t o r esi st t he cl ass cer t i f i cat i on

mot i on f or t he r esi dent s of t hose st at es and t er r i t or i es not r epr esent ed by St at e

At t or neys Gener al . Ther e wi l l be di f f i cul t summar y j udgment mot i ons on pr oof

of agr eement , 33 and t he pr oper l egal st andar d ( per se vs . r ul e of r eason) i f an

agr eement can be pr oven . I f t hey sur vi ve summar y j udgment , t he pl ai nt i f f s

must per suade a j ur y t hat t her e was an agr eement among t he def endant s,

agai nst t he def endant s' ar gument t hat t he pr act i ces her e wer e i ndependent l y

adopt ed. Mor eover , t he pl ai nt i f f s have no di r ect pr ecedent f or t hei r ar gument

t hat t he case can pr oceed on a t heor y of per se i l l egal i t y . 34

	

Al t hough pr i ce

agr eement s ar e per se i l l egal , see, L. 4. , Ar i zona v . Mar i copa Count y Med. Soc

457 U. S. 332 ( 1982) , by t hei r t er ms' , t he MAP pol i ci es at best wer e agr eement s

on what pr i ces coul d be adver t i sed, , not what pr i ces coul d be char ged.

	

I f t he

33 I f t he pl ai nt i f f s cannot pr ove t hat a par t i cul ar r et ai l er j oi ned i n t he al l eged agr eement , I l l i noi s
Br i ck Co . v . I l l i noi s , 431 U. S. 720 ( 1977) , may pr event t hem f r omi ncl udi ng t hat r et ai l er ' s sal es
i n t hei r damage cal cul at i on, al t hough some of t he pendent st at e l aw cl ai ms do not pose t he
I l l i noi s Br i ck obst acl e .

34 The casel aw on how t o t r eat MAP agr eement s has been di vi ded, see I n r e Ni ssan Ant i t r ust
Li t i &, 577 F. 2d 910, 915- 17 ( 5t h Ci r . 1978) ! , and t he FTC has vaci l l at ed . See 1 ABA Sect i on of
Ant i t r ust Law, Ant i t r ust Law Devel opment s ! 144- 45 ( 5t h ed . 2002) .
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pl ai nt i f f s cannot pr oceed on t he per se i l l egal i t y t heor y, t hey wi l l have t o sat i sf y

t he r ul e of r eason anal ysi s . Thi s wi l l r equi r e exper t t est i mony def i ni ng t he

mar ket ( geogr aphi cal l y and by pr oduct ) and wi l l gi ve t he def endant s t he

oppor t uni t y t o asser t busi ness j ust i f i cat i ons, see, e. g . , East man Kodak Co . v .

I mage Techni cal Ser vs . . I nc . , 504 U. S . 451, 483 ( 1992) , such as mai nt ai ni ng a

di ver si t y of r et ai l out l et s so as t o mar ket a wi de r ange of musi c genr e CDs, i n

t he f ace of t he i mpact of t he gi ant di scount chai ns and t hei r f ocus on t he most

popul ar t i t l es . I have pr evi ousl y ment i oned some of t he damage pr oof

di f f i cul t i es .

So, t he pl ai nt i f f s f ace t he f ol l owi ng hur dl es : si gni f i cant and expensi ve

addi t i onal di scover y; di f f i cul t y bot h i n gat her i ng dat a and t hen i n pr ovi ng

ant i t r ust damage causat i on; hi r i ng mor e exper t s and opposi ng t he def endant s'

exper t s ; def endi ng at t acks on t he pr i vat e cl ass st at us ; and def endi ng agai nst

ser i ous mot i ons f or summar y j udgment , gi ven t he di f f i cul t i ssues i n pr ovi ng

f i r st , t he agr eement , and second, damages . The pl ai nt i f f s t her eaf t er wi l l have

t o pr epar e f or and at t end a l engt hy t r i al , per haps i n sever al l ocat i ons ; 3s

mot i ons f or j udgment as a mat t er of l aw at t he cl ose of t hose t r i al s ; post t r i al

mot i on pr act i ce ; and l engt hy appeal s . To be sur e, some of t hese ar e obst acl es

f or t he def endant s as wel l , but dur i ng al l t hi s t i me, t he i ndi vi dual consumer s,

member s of t he cl ass, wi l l have no r ecover y .

3s See supr a not e 32 . Ther e ar e al so a number of pendi ng st at e l awsui t s .
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I have no cr yst al bal l on how' , t he l awsui t s and t r i al s wi l l come out , but

under t hese uncer t ai nt i es and gi ven t he t i me hor i zons, I f i nd t he set t l ement i n

excess of 50%of t he l i kel y possi bl e damages t o be r easonabl e i n val ue. 36

7.

	

Mi scel l aneous . Ther e ar e some addi t i onal i ssues of f ai r ness t hat

obj ect or s have r ai sed . Fi r st , some have ar gued t hat i t i s unf ai r t o awar d a

uni f or m payment per cl ass member t hat does not var y wi t h t he number of

pur chases made, and t hat i t i s unf ai r t o al l ow r ecover y wi t hout some pr oof of

pur chase . I r ej ect t hose chal l enges . ' Most peopl e do not r out i nel y keep r ecor ds

of such modest pur chases f or year s' af t er t hey occur r ed ; t he par t i es di d t r y t o

det er mi ne i f t he UPC symbol s on t he CDs ( assumi ng t he pur chased CDs st i l l

exi st ) coul d be used t o ver i f y t r ansact i ons, but f ound t hat UPC symbol s coul d

not per f or m t hat f unct i on ( and t he admi ni st r at i ve cost s woul d be hi gh i n any

event ) ; t he penal t y of per j ur y l anguage i s at l east some det er r ent agai nst

f r audul ent cl ai ms ; a si ngl e cl ai m per per son avoi ds t he wor st of possi bl e

def r audi ng act i vi t y, al bei t r educi ng t he r ecover y of l ar ge vol ume pur chaser s ;

and at t he same t i me, t he l i kel y pr i ce l oss on any si ngl e CD pur chase i s i n

penni es . I f i nd t he pr oposed r esol ut i on- one cl ai m per per son, wi t h a si mpl e

si gned st at ement under penal t y of per j ur y- t o be a f ai r met hod of al l ocat i on,

gi ven t he pr oof cost s and t he admi ni st r at i ve expenses . 37

A second and somewhat r el at ed chal l enge i s t hat some peopl e who

bought used CDs may have f i l ed cl ai ms, t her eby di l ut i ng t he r ecover y ; or ,

36 1 have assumed t hat t he def endant s col l ect i vel y ar e abl e t o pay any j udgment , al t hough t her e

may be an i ssue f or one or anot her as r ef l ect ed, f or exampl e, i n t he r et ai l er payment schedul es .
37 At a l oss of $ . 23 per CD pur chased, a r ecover y of $13 cover s t he pur chase of about 55 CDs

over t he si x- year cl ass per i od .
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al t er nat i vel y, t hat per haps buyer s of used CDs wer e damaged by t he

def endant s' act i ons and shoul d have been sol i ci t ed t o f i l e cl ai ms . I r ej ect t hi s

chal l enge as hi ghl y specul at i ve . Ther e i s no evi dence f r om anyone t hat t he

mar ket f or used CDs was af f ect ed i n any way, no evi dence t hat r et ai l er s' sal es

of used CDs i s an i mpor t ant segment of t he mar ket , and no evi dence t hat t her e

ar e l i kel y t o be a l ar ge number of used CD cl ai ms . I have al r eady r ul ed t hat

t he cl ai ms pr ocess i s a r easonabl e sol ut i on, even t hough i t i s concei vabl e t hat

some spur i ous cl ai ms have cr ept i n among t he 3. 5 mi l l i on .

Fi nal l y, t her e i s t he mat t er of ' ~, $8 . 5 mi l l i on t hat has been set asi de f r om

t he cash set t l ement t o cover t he cost s of t he not i ce pr ogr am, set t l ement

admi ni st r at i on and di st r i but i on of t he set t l ement pr oceeds, i ncl udi ng t he

di st r i but i on of t he CDs t o and wi t hi n t he St at es, Commonweal t hs and

Ter r i t or i es .

	

MAP Fi nal Appr oval Mem. at 66- 67. Appr oxi mat el y $5 . 1 mi l l i on

has been spent or commi t t ed at t hi s st age, and i t seems l i kel y t hat not al l of

t he $8 . 5 mi l l i on wi l l be needed . Under t he set t l ement agr eement , any ext r a i s

al l ocat ed pr o r at a t o t he St at es, Commonweal t hs and Ter r i t or i es under t he cy

pr es di st r i but i on pr ogr am. I was concer ned i ni t i al l y ( as wer e some of t he

obj ect or s) t hat l ef t over amount s mi ght be cl ai med as addi t i onal at t or ney f ees,

but at t he f i nal f ai r ness hear i ng t he pl ai nt i f f s' l awyer s agr eed t hat woul d not

occur . I was al so concer ned t hat t he unspent f unds woul d be an excessi ve

amount t o di st r i but e under t he cy pr es pr ogr am, wi t h no guar ant ee how t he

r eci pi ent s woul d spend i t . The l awyer s assur ed me, however , t hat i f t he act ual

di st r i but i on checks ( now est i mat ed at $12 . 63 or hi gher each) ar e del ayed f or a

f ew weeks, t hey wi l l have a bet t er under st andi ng of t he expense needs and wi l l
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be abl e t o i ncr ease t he i ndi vi dual checks goi ng t o cl ass member s so as t o

r educe any pot ent i al l ef t over cy pr es cash amount s t o a mi ni mum. See Pot t er

Supp . Af f . 1 6 ( Docket No . 257) . Counsel shal l r epor t t o t he cour t on t he st at us

of t hese number s by June 30, 2003, and bef or e di st r i but i ng any f unds t o t he

cl ass .

8.

	

Di st r i but i on Pl an. I f i nd t he di st r i but i on pl an f or t he cash t o be

f ai r , adequat e and r easonabl e . I have al r eady expl ai ned why i t i s not f easi bl e t o

pr ovi de r ecover y cal i br at ed t o t he number of CDs each per son pur chased

dur i ng t he cl ass per i od or t o r equi r e , pr oof of pur chase . The cl ai m f or m her e i s

si mpl e and f ai r , and wi l l r esul t i n . 3 . 5 mi l l i on cl ass member s get t i ng a

measur abl e, uni f or m, cash r ecover y .

I am l i kel y t o f i nd t he di st r i but i on pl ans f or t he 5 . 6 mi l l i on CDs f ai r ,

adequat e and r easonabl e, pr ovi ded t hat cer t ai n addi t i onal i nf or mat i on and/ or

assur ances ar e pr ovi ded . I have al r eady expl ai ned why i t i s admi ni st r at i vel y

i mpr act i cal t o mai l CDs t o each cl ass member accor di ng t o per sonal choi ce . 38

I nst ead, t he cy pr es di st r i but i on pr ovi des f or wi de ci r cul at i on of musi c CDs at a

r easonabl e di st r i but i on cost . ( The cost of di st r i but i ng t he 5 . 6 mi l l i on CDs i s

est i mat ed t o be $700, 000, an aver age cost of 12 cent s per CD, r easonabl e

under any anal ysi s . See MAP Fi nal Appr oval Mem. , Ex . A, Pot t er Af f . 130. ) But

t he Set t l ement Agr eement pr ovi des : " Di st r i but i on under t he Cy Pr ess

Di st r i but i on Pl an shal l be t o not - f or - pr of i t cor por at i ons and/ or char i t abl e

or gani zat i ons and/ or gover nment al or publ i c ent i t i es, wi t h expr ess condi t i ons

38 See supr a not e 24 .
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ensur i ng t hat t he f unds or Non- Cash Consi der at i on be used t o f ur t her musi c-

r el at ed pur poses or pr ogr ams r easonabl y t ar get ed t o benef i t a subst ant i al

number of t he per sons who pur chased Musi c Pr oduct s f r om one or mor e

Ret ai l er s . " Set t l ement Agmt s . 14 . 9 . 4 ( emphasi s added) . I do not easi l y f i nd

t he cor r espondi ng guar ant ee i n t he i ndi vi dual st at e di st r i but i on pl ans f or ei t her

t he CDs t hemsel ves or any r emai ni ng cash t o be di st r i but ed .

	

By June 30,

2003, t he pl ai nt i f f s shal l ei t her poi nt me t o t he r el evant pr ovi si ons or expl ai n

howt hey pr opose t o sat i sf y t hat r equ~i r ement . 39

I t her ef or e appr ove t he cash di st r i but i on pl ans, and DEFER r ul i ng on t he

CD di st r i but i on pl ans .

D. ATTORNEY ) FEES AND EXPENSES

The pl ai nt i f f s have r equest ed a t ot al at t or ney f ee awar d of $12, 575, 000,

t oget her wi t h di sbur sement s of $1, 873, 651 . 44, f or a t ot al awar d of

$14, 448, 651 . 44 . Jt . Mot . At t ~y Fees ( Docket No . 204) . Thi s amount woul d

come out of t he set t l ement f und . What ever i s awar ded wi l l be shar ed among

t he St at es who ar e par t i ci pat i ng i n t he l awsui t s and t he pr i vat e l awyer s who

ar e r epr esent i ng t he cl ass member s . The St at es and t he l awyer s have not t ol d

me how t hey wi l l di vi de any awar d, except t hat t hey have agr eed among

t hemsel ves . The St at e At t or neys Gener al have asked me t o appr ove how t hei r

of f i ces pr opose t o use t he f ee awar d t hey r ecei ve . Obj ect or s have r ai sed a

number of chal l enges : ( 1) t hat St at es shoul d r ecei ve no at t or ney f ees because

39 I t woul d not be consi st ent wi t h t he pur poses of t he set t l ement f or a r eci pi ent t o be abl e t o

sel l or gi ve away t he CDs upon r ecei vi ng t hem, or t o be abl e t o use any di st r i but ed cash f or

unr el at ed pur poses .
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St at e At t or neys Gener al ar e al r eady pai d by st at e t ax money and f ur t her

amount s shoul d not be subt r act ed f r om amount s due t he r esi dent s who pay

t hose t axes ; ( 2) t hat I shoul d i nsi st on knowi ng t he f ees each l aw f i r m or St at e

wi l l r ecei ve and eval uat e t hat amount agai nst t he benef i t accr ui ng t o t he cl ass

member s or st at e r esi dent s r espect i vel y r epr esent ed ; ( 3) t hat I shoul d assess

t he at t or ney f ees by usi ng t he l odest ar appr oach and f i nd t hem excessi ve ( t he

same f or di sbur sement s pl us, i n t he l at t er case, r ej ect t hem f or i nadequat e

document at i on) ; and ( 4) t hat I shoul d appoi nt an i ndependent audi t or t o r evi ew

t he f ees and di sbur sement s f or me .

1 .

	

St at es' Ri ght t o Recover At t or ney Fees and Expenses . The St at e

At t or neys Gener al ar e i n f eder al cour t pur suant t o t he Cl ayt on Act . That

st at ut e pr ovi des speci f i cal l y t hat t hei r r espect i ve St at es can r ecover t hei r

r easonabl e at t or ney f ees and di sbur sement s i f t hey succeed on t hei r par ens

pat r i ae cl ai ms . 15 U. S. C. § 15c( a) ( 2) .

	

Congr ess t her ef or e has made t he

j udgment t hat even t hough St at es use publ i c ser vant s pai d by st at e- r ai sed t ax

moni es t o pur sue t hese cl ai ms, t hey may r ecover at t or ney f ees and

di sbur sement s agai nst def endant s . The quest i on t hen becomes whet her t hese

f ees, t hat ar e st at ut or i l y avai l abl e upon j udgment , ar e unavai l abl e i f a case

set t l es shor t of j udgment . The obj ect or s have ci t ed me t o no case t hat so hol ds,

and i n f act St at es have been awar ded f ees f or set t l ement s . See , e . g . , I n r e Toys

" R" Us Ant i t r ust Li t i g . , 191 F. R. D. 347, 357 ( E. D. N. Y 2000) ( appr ovi ng $5 . 4

mi l l i on i n f ees pl us cost s t o t he St at es and cl ass pl ai nt i f f s' counsel pur suant t o

f i nal appr oval of set t l ement agr eement ) . I t woul d be a per ver se r eadi ng of t he

st at ut e t o al l ow St at es t o r ecover t hei r at t or ney f ees onl y upon j udgment ,
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t her eby bui l di ng i n a st r ong di si ncent i ve t o t he set t l ement of l awsui t s t o t he

publ i c benef i t . To be sur e, t he f ees af t er j udgment ar e t aken f r om t he

def endant s' pocket s, wher eas f ees bef or e j udgment come f r om t he set t l ement

amount and t her ef or e ar guabl y f r om t he r esi dent s' pocket s . 40 But t hat i s why

a j udge i s asked t o r evi ew t he set t l ement and t he f ees t o appr ove t hei r

r easonabl eness i n l i ght of t he over al l set t l ement . I concl ude t hat t he St at es ar e

ent i t l ed t o a f ee awar d. I al so concl ude, however , t hat i t i s none of my busi ness

how t he r espect i ve St at es subsequent l y use t hat awar d. The Cl ayt on Act

pr ovi des onl y t hat t he awar d i s made t o t he St at e. I under st and t hat t he St at e

At t or neys Gener al mi ght l i ke some assi st ance i n sayi ng t hat t he money shoul d

be i nvest ed back i nt o si mi l ar enf or cement act i vi t i es ( and I not e t hat t he

set t l ement agr eement so pr ovi des i n par agr aph 4. 3) , but t hat i s a mat t er f or

each St at e, not f or t hi s f eder al cour t . 41 I t her ef or e decl i ne t o appr ove or

di sappr ove what t he St at es mi ght do wi t h t he f ees t hey r ecover .

2.

	

Al l ocat i on . I al so concl ude t hat I need not know how t he at t or ney

f ees wi l l be di vi ded . 42 I t woul d not be i mpr oper f or me t o know, but i t i s not

necessar y f or me t o know. See I n r e Wayf ar i n Sodi um Ant i t r ust Li t i g . , 212

F. R. D. 231, 262 ( D. Del . 2002) . My concer n i s wi t h t he over al l amount bei ng

40 Over t he year s t her e has been di scussi on of t he pr oper way t o set t l e cases i nvol vi ng at t or ney

f ees, and whet her t he case shoul d f i r st be set t l ed i gnor i ng f ees, l eavi ng t hem t o t he j udge t o

assess l at er and addi t i onal l y agai nst def endant s ; whet her t he t wo number s shoul d be

negot i at ed separ at el y ; or whet her t he def endant s can set t l e on a gl obal amount , t hen l eave i t t o

t he pl ai nt i f f s, t hei r l awyer s and t he cour t t o wor k out t he di vi si on. The casel aw and t he

r el evant r ul es cer t ai nl y per mi t t he manner i n whi ch t he pl ai nt i f f s' counsel have pr oceeded her e,

negot i at i ng a l ump sumamount . See Evans v . Jef f D. , 475 U. S . 717, 733 ( 1986) ; Whi t e v . New

Hampshi r e Dept of Empl ovment Sec . , 455 U. S. 445, 453 n . 15 ( 1982) .
41 See supr a not e 25 .
42 At t he hear i ng, pr i vat e counsel f r om Cal i f or ni a and Mi nnesot a announced t hat t hey wer e no

l onger pr essi ng t hei r obj ect i on t o t hei r r espect i ve t r eat ment s .
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t aken f r om t he t ot al r ecover y and i t s r easonabl eness . I al so poi nt out t hat

cer t ai n obj ect or s' ar gument t hat each at t or ney f ee awar d must r el at e di r ect l y t o

t he benef i t accr ui ng t o t he par t i cul ar por t i on of t he cl ass r epr esent ed by t hose

l awyer s r ecei vi ng t hat f ee i s di r ect l y cont r ar y t o what a super vi si ng j udge i s

expect ed t o do i n compl ex, mul t i di st r i ct l i t i gat i on . I appoi nt ed par t i cul ar l aw

f i r ms wi t h speci al t asks as l ead and l i ai son counsel t o avoi d over l ap and

dupl i cat i on and encour aged t hose l aw f i r ms t o di vi de up necessar y t asks

among t he par t i ci pat i ng l awyer s based on exper i ence and ef f i ci ency . The r esul t

i s t hat l awyer s or l aw f i r ms may have pr oper l y spent t hei r t i me on t asks t hat

ar e not r el at ed t o t he par t i cul ar benef i t of t he por t i on of t he cl ass t hat or i gi nal l y

br ought t hemi nt o t he l awsui t .

3 .

	

Lodest ar or Per cent age of Funds . Under Fi r st Ci r cui t l aw, a di st r i ct

cour t may assess f ees agai nst a common f und r ecover y ( whi ch i s what t hi s case

i s) , 43 " ei t her on a per cent age of t he f und basi s or by f ashi oni ng a l odest ar . " I n

r e Thi r t een Appeal s Ar i si ng out of t he San Juan Dupont Pl aza Hot el Fi r e Li t i g . ,

56 F. 3d 295, 307 ( 1st Ci r . 1995) ; seeal so Uni t ed St at es v . 8 . 0 Acr es of Land ,

197 F. 3d 24, 33 ( 1st Ci r . 1999) . The Fi r st Ci r cui t has al so r ecogni zed,

however , t hat t he per cent age of t he f und met hod i s t he pr evai l i ng appr oach

used i n common f und cases and t hat t her e ar e di st i nct advant ages f or usi ng i t

i n such cases . I n r e Thi r t een Appeal s , 56 F . 3d at 307 ; see al so Thi r d Ci r cui t

Task For ce Repor t , Sel ect i on of Cl ass Counsel , 208 F. R. D. 340, 422 ( 2002)

43 Under t he Cl ayt on Act , t hi s i s a st at ut or y f ee- shi f t i ng case, but onl y upon j udgment .

	

15

U. S. C. § 15c( a) ( 2) .

	

When t he case set t l es shor t of j udgment , as t hi s one has, t he pl ai nt i f f s'

at t or ney f ees come out of t he r ecover y and t hen f i t t he common f und model .
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( suggest ed pr ocedur es f or r evi ewi ng f ees i n non- auct i on cases) . That i s t he

met hod I wi l l use- i s t he t ot al f ee r easonabl e when exami ned as a per cent age of

r ecover y? The l odest ar appr oach ( r easonabl e hour s spent t i mes r easonabl e

hour l y r at es, subj ect t o a mul t i pl i er or di scount f or speci al ci r cumst ances, pl us

r easonabl e di sbur sement s) can be a check or val i dat i on of t he appr opr i at eness

of t he per cent age of f unds f ee, but i s not r equi r ed . I n r e Thi r t een Appeal s , 56

F. 3d at 307 ; see al so Thi r d Ci r cui t Task For ce Repor t , 208 F. R. D. at 422

( expr essi ng skept i ci sm of even t hi s l i mi t ed use of t he l odest ar ) .

I ni t i al l y upon r eadi ng t he paper s and hear i ng t he ar gument I was

uncer t ai n of t he pr emi se f or t he f ees sought her e, i nasmuch as t he l awyer s

j ust i f i ed t he number s on bot h a per cent age of f unds and t he l odest ar met hod,

and appear ed t o use unusual l y pr eci se number s f or t he f or mer , goi ng down t o

t ent hs of a per cent . Ul t i mat el y, however , t he pl ai nt i f f s' l awyer s cl ar i f i ed at t he

hear i ng t hat t hey had st ar t ed wi t h a 10%basi s f or t he appl i cabl e per cent age of

t he f und, subsequent l y modi f yi ng i t somewhat . 44

441 st i l l do not f ul l y under st and how t he l awyer s came up wi t h t hei r pr eci se f ee r equest

( $12, 575, 000) , si nce i t mat ches nei t her t he per cent age of f unds number nor t he ost ensi bl e

l odest ar number . Some of t he casel awseems t o per mi t t he appr oach t hey t ook . See, e. g. , I n r e

Toys " R" Us Ant i t r ust Li t i &, 191 F. R. D. 347, 356- 57 ( E. D. N. Y. 2000) ( " Whet her eval uat ed under

t he convent i onal l odest ar met hod, or as a per cent age of r ecover y, t he amount s r equest ed

[ $3, 258, 000 i n f ees, r epr esent i ng 5. 7%of t he t ot al set t l ement s and 16%of t he cash por t i on of

t he set t l ement s, pl us $458, 784 . 60 i n expenses and $2, 176, 000 i n compensat i on t o t he St at es,

r epr esent i ng 3 . 8%of t he t ot al val ue of t he set t l ement s and 11 . 05%of t he aggr egat e cash val ue

of t he set t l ement s, pl us $86, 912. 35 i n cost s] ar e r easonabl e . " ) ( ci t at i ons omi t t ed) . Per haps i t

r esul t s f r om t he appel l at e pr onouncement s t hat ei t her per cent age of f unds or l odest ar can

suppor t f ees i n cases of t hi s ki nd, I n r e Thi r t een Appeal s Ar i si ng out of t he San Juan Dupont

Pl aza. Hot el Fi r e Li t i g . , 56 F. 3d 295, 307 ( 1st Ci r . 1995) , and r esul t i ng l awyer uncer t ai nt y as t o

what appr oach a cour t wi l l use. For t hat conf usi on, we j udges ar e r esponsi bl e . But i t seems t o

me t hat l awyer s ar e obl i ged f i r st t o expl ai n t o t he cour t howt hey came up wi t h t he number s i n

t hei r f ee r equest , i . e. , choose one met hod and f ol l ow i t t hr ough, t hen i f necessar y show t hat t he

al t er nat e met hod woul d suppor t i t . Choosi ng a number t hey ar e happy wi t h, t hen j ust i f yi ng i t

on bot h appr oaches, i s nei t her a l ogi cal met hod of det er mi ni ng f ees nor a devi ce t hat f aci l i t at es

j udi ci al r evi ew.
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I concl ude t hat 10%i s a r easonabl e per cent age f or over al l r ecover y, gi ven

t he si ze of t hi s case, i t s di f f i cul t y and compl exi t y, and t he r ecover y gener at ed,

al l of whi ch I have di scussed pr evi ousl y i n det ai l . Whet her t hat i s hi gh,

medi um or l ow seems t o depend on whomyou ask and how you di vi de up t he

cases . I t i s cer t ai nl y wi t hi n t he r ange t hat has been appr oved i n ot her cases, 45

and I f i nd i t appr opr i at e . Al t hough some of t he cases and comment ar i es cal l

upon di st r i ct j udges t o gi ve a pr eci se anal ysi s of how t hey choose t he

per cent age, I do not know how t o do so i n any meani ngf ul way t hat woul d

def end 10%over 11%or 9%, et c . I nst ead, I f i nd t he pr oposed f ee r easonabl e

under al l t he ci r cumst ances .

Appl yi ng t he 10%agai nst t he number I appr oved as t he set t l ement val ue,

namel y $143, 075, 000, yi el ds $14, 307, 500 . 4 6 Appl i ed agai nst t he cash- onl y

45 See di scussi on of r anges i n I n r e Copl ey Phar m. , I nc . , 1 F. Supp . 2d 1407, 1412- 13 ( D. Wyo .
1998) ( cont i ngency f ee st andar d of 33%; gener al l y 20- 30% i n common f und cases; 25%
benchmar k i n Ni nt h Ci r cui t ; 13- 20%r ange wher e r ecover y i s $51- 75 mi l l i on; 6- 10%r ange and
l ower wher e r ecover y i s $75- 200 mi l l i on) ; I n r e Pr udent i al I ns. Co . of Am. Sal es Pr act i ces Li t i e ,
148 F. 3d 283, 339 ( 3d Ci r . 1998) ( 4 . 1%- 17 . 92%wher e r ecover y exceeds $100 mi l l i on) ; Conl ev v
Sear s, Roebuck and Co . , 222 B. R. 181, 1£38 ( D . Mass. 1998) ( quot i ng t he af f i davi t of exper t
Char l es Si l ver , a pr of essor at t he Uni ver si t y of Texas School of Law: " Al t hough t he avai l abl e
empi r i cal evi dence does not enabl e me t o make aut hor i t at i ve gener al i zat i ons about f ee awar d
pr act i ces i n cl ass act i ons wher e publ i c l aw enf or cement of f i ci al s and pr i vat e at t or neys ar e
wor ki ng cooper at i vel y, t he anecdot al evi dence known t o me suggest s t hat f ees r angi ng f r om 10-
15 per cent of t he r ecover y ar e usual i n t hese cases. " ) ; see al so NACA, St andar ds and
Gui del i nes, supr a not e 12, at 397- 98 . Thi s cour t i s not wi t hi n t he Sevent h Ci r cui t , wher e I
woul d have t o det er mi ne what i s t he mar ket r at e f or t hese l egal ser vi ces . See I n r e Svnt hr oi d
Mkt g . Li t i g. , 325 F. 3d 974, 978- 79 ( 7t h Ci r . 2003) ; I n r e Svnt hr oi d Mkt g. Li t i g . , 264 F. 3d 712,
718- 22 ( 7t h Ci r . 2001) .

`6 I n a si ngl e sent ence, t he l awyer s seemt o seek a pr o r at a shar e of any i nt er est t he set t l ement
f unds ar e ear ni ng i n t he bank account s wher e t hey si t . Cour t s have debat ed t he
appr opr i at eness of al l owi ng i nt er est on f ees when payment i s del ayed . I t i s of t en sai d t hat
under t he l odest ar appr oach l awyer s ar e per mi t t ed t o cal cul at e t hei r f ees based on cur r ent
bi l l i ng r at es, t her eby f or egoi ng i nt er est , i nst ead of usi ng hi st or i cal r at es and char gi ng i nt er est .
For a per cent age of f unds appr oach, on t he ot her hand, t he r at i onal e f or i nt er est di sappear s .
Al l such var i abl es shoul d be subsumed i n t he det er mi nat i on of what i s an appr opr i at e
per cent age . Of cour se, i f t her e wer e t o be subst ant i al del ay i n payment af t er a cour t ' s appr oval
of f ees, i nt er est mi ght be appr opr i at e . I do not see any r eason f or such an awar d her e, and
decl i ne t o awar d i nt er est .
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por t i on of t he set t l ement , t he f ee r epr esent s 21%. Put st i l l anot her way, t he f ee

per cl ass member ( 3 . 5 mi l l i on cl ai ms) i s $4 . 09, f or a cl ass member ' s net cash

r ecover y of about $13, wel l bel ow t he l evel of most cont i ngent f ee agr eement s

and not even consi der i ng t he val ue of t he cy pr es di st r i but i on and i nj unct i ve

r el i ef . By cont r ast , t he l odest ar cal cul at i on al r eady exceeded t hi s number by

Januar y 2003 . Al t hough I have not scr ut i ni zed det ai l s of t he pl ai nt i f f s' l awyer s'

l odest ar cal cul at i on ( because I am usi ng t he per cent age of f unds appr oach) , I

do not f i nd t he t ot al l odest ar number sur pr i si ng gi ven t he l engt h of t i me some

St at e At t or neys Gener al have been engaged and gi ven t he compl exi t y of t hi s

MDL l i t i gat i on and t he i ssues i nvol vi ng dat a eval uat i on and anal ysi s . I not e

al so t hat t her e has been ext ensi ve l egal act i vi t y si nce Januar y, and f ees and

expenses t her ef or e have been and cont i nue t o be ongoi ng si nce t he l odest ar

number was cal cul at ed . I n sum, I f i nd t he 10%r equest r easonabl e because

t he pl ai nt i f f s have obt ai ned an excel l ent out come af t er l ong, di l i gent wor k of

hi gh qual i t y .

Now what i s i ncl uded i n t he appr oved number may cr eat e a pr obl em.

The pl ai nt i f f s ar e seeki ng a t ot al of $14, 448, 651 . 44, i ncl udi ng bot h at t or ney

f ees and di sbur sement s . The Fi r st Ci r cui t has sai d t hat a t r i al cour t may " set

t he per cent age at a l evel whi ch not onl y account s f or f ees, but al so suf f i ces t o

cover r ei mbur sabl e expenses i n whol e or i n par t , " but onl y i f i t " set [ s] f or t h

speci f i c r easons f or sel ect i ng t he per cent age and . . . expl ai n[ s] i t s anal ysi s wi t h

par t i cul ar i t y . " I n r e Fi del i t y & Mi cr on Sec . Li t i g; , 167 F. 3d 735, 737 ( 1st Ci r .

1999) . I amnot sur e what t he Fi r st Ci r cui t had i n mi nd f or such an anal ysi s i n

deci di ng whet her t o make t he per cent age i ncl ude di sbur sement s . I t ci t ed an
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El event h Ci r cui t case t hat i ncor por at ed t he l odest ar f act or s, added addi t i onal

f act or s, posi t ed st i l l addi t i onal uni dent i f i ed f act or s uni que t o each case and

concl uded by r equi r i ng t hat a di st r i ct cour t " i dent i f y al l f act or s upon whi ch i t

r el i ed and expl ai n howeach f act or af f ect ed i t s sel ect i on of t he per cent age of t he

f und awar ded as f ees . " Camden I Condomi ni um Assn . I nc . v . Dunkl e , 946

F. 2d 768, 775 ( 11 t h Ci r . 1991) . As I have al r eady st at ed, I have no i dea how t o

do t hat . 47 I bel i eve t hat 10%i s a f ai r number , but I cannot def end i t s choi ce

agai nst 9 . 9%or 10. 1%or 9 . 8%or 10 . 2%, et c . 48

Suf f i ce i t t o say her e t hat i f t he pl ai nt i f f s pr ess t hei r r equest f or a t ot al

f ee and di sbur sement amount t hat exceeds t he over al l 10% f i gur e I have

appr oved, t hey wi l l have t o pr ovi de mor e suppor t f or t hei r di sbur sement s t han

47 Even t he f act or s appr oved i n t he Thi r d Ci r cui t Task For ce Repor t , t aken di r ect l y f r om
v. Ri dgewood Ener gy Cor p. , 223 F. 3d 190, 195 n. 1 ( 3d Ci r . 2000) , do not assi st

cal cul at i on:

I n common f und cases of t hus sor t i n whi ch t he at t or neys' f ees
and t he cl i ent s' awar d come f r om t he same sour ce and t he f ees

ar e based on a per cent age amount of t he cl i ent s' set t l ement
awar d- di st r i ct cour t s shoul d) consi der sever al f act or s i n set t i ng a
f ee awar d. Among ot her t hi ngs, t hese f act or s i ncl ude : ( 1) t he si ze

of t he f und cr eat ed and t he number of per sons benef i t ed; ( 2) t he
pr esence or absence of subst ant i al obj ect i ons by member s of t he

cl ass t o t he set t l ement t er ms and/ or f ees r equest ed by counsel ;

( 3) t he ski l l and ef f i ci ency of t he at t or neys i nvol ved; ( 4) t he

compl exi t y and dur at i on of t he l i t i gat i on ; ( 5) t he r i sk of

nonpayment ; ( 6) t he amount of t i me devot ed t o t he case by
pl ai nt i f f s' counsel ; and ( 7) t he awar ds i n si mi l ar cases . See I n r e

Pr udent i al I ns . Co . of Am. S es Pr act i ces Li t i . , 148 F. 3d 283,

336- 40 ( 3d Ci r . 1998) ; I n r e

	

ener al Mot or s Cor p. Pi ck- Up Tr uck

Fuel Tank Pr oduct s Li abi l i t y ~, i t i gat i on , 55 F. 3d 768, 819- 22 ( 3d

Ci r . 1995) ; Moor e' s Feder al Pr act i ce, Manual f or Compl ex

Li t i gat i on ( Thi r d) § 24 . 121, at 207 ( 1997) .

48 See Thi r d Ci r cui t Task For ce, Cour t Awar ded At t or ney Fees, 108 F. R. D . 237, 245 ( 1985) :
The f undament al pr obl emwi t h an appr oach t hat does no mor e

t han assur e t hat t he l ower cour t s wi l l consi der a pl et hor a of

conf l i ct i ng and at l east par t i al l y r edundant f act or s i s t hat i t

pr ovi des no anal yt i cal f r amewor k f or t hei r appl i cat i on . I t of f er s

no gui dance on t he r el at i ve i mpor t ance of each f act or , whet her

t hey ar e t o be appl i ed di f f er ent l y i n di f f er ent cont ext s, or , i ndeed,

howt hey ar e t o be appl i ed at al l .

Gunt er

i n t hi s
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t hey have t o dat e . To j ust i f y t aki ng mor e f r om t he cl ass, I wi l l have t o be

sat i sf i ed wi t h t he hot el accommodat i ons t hey sel ect ed, t he ai r f ar es t hey

obt ai ned, t he meal s t hey char ged ( mul t i di st r i ct cases obvi ousl y i nvol ve much

t r avel and at t endant expense, over $150, 000 her e) , t he phot ocopyi ng t hey have

char ged ( about $130, 000 f or pr i vat e counsel al one, and t he St at es have

i ncur r ed over $285, 000 f or dat a/ phot ocopyi ng expenses) , et c . 49 The pl ai nt i f f s

shal l not i f y t he cour t by June 23, 2003, whet her t hey pr ess t hei r . case f or

di sbur sement s i n an amount t hat woul d l i f t t he t ot al awar d above t he 10%I

have appr oved . 5o

4.

	

I ndependent Audi t or . Because I use t he per cent age of f unds

appr oach, t he ser vi ces of an i ndependent audi t or t o check t he l odest ar

number s ( f ees and di sbur sement s) ar e unnecessar y .

E. OBJECTI ONS

I have deal t wi t h al l t he ser i ous obj ect i ons i n t he cour se of t hi s

di scussi on . 51 The r est ar e wi t hout mer i t and deser ve no di scussi on . 52

49 Many of t he r easons f or pr ef er r i ng t he per cent age of f unds appr oach over t he l odest ar
anal ysi s appl y t o t he di sbur sement r evi ew as wel l . I t seems a st ep backwar d t o r ever t t o
j udi ci al second guessi ng of expenses .
50 I f t he t ot al awar d st ays at $14, 307, 500, and i f t he cl ai med di sbur sement s of $1, 873, 651 . 44
ar e r easonabl e, t hen t he net at t or ney f ees ar e $12, 433, 848. 56, 18 . 5%of t he cash r ecover y, or
8. 7%of t he t ot al r ecover y .
51 Some have become moot , such as t hose obj ect i ons t o t he cei l i ng or f l oor f or payment s
( nei t her t ur ned out t o be appl i cabl e) and t hose chal l engi ng not i ce due t o a l ow r esponse r at e
( 30, 000, accor di ng t o one obj ect i on) bef or e al l t he 3. 5 mi l l i on cl ai ms wer e f i l ed .
52 Cl ass act i on l i t i gat i on st i r s t he i nt er est and concer n of many . Pr i mar i l y, t hey ar e concer ned
t hat cl ass act i ons ser ve t o l i ne l awyer s' pocket s wi t hout si gni f i cant l y benef i t i ng al l egedl y
damaged cl ass member s, or t hat t he cl ass act i on devi ce pr omot es t he f i l i ng of spur i ous
l awsui t s f or ci ng def endant s t o pay onl y i n or der t o avoi d t he hi gh expenses of cl ass act i on
l i t i gat i on . What i s l ess f r equent l y obser ved i s t hat t he pr ocess pr ovokes i nt o act i on an
i nt er est i ng gr oup of pr of essi onal obj ect or s, who seem t o have a var i et y of agendas, some not
al ways appar ent . I r ead al l t he obj ect i ons, and hear d or al l y al l t hose who wi shed t o be hear d,
bot h at t he out set of t he hear i ng, and agai n i n r ebut t al at t he end. Thei r cont r i but i ons var i ed
f r om usef ul and i mpor t ant ( whet her I accept ed t hem t ot al l y or not ) t o t he ot her end of t he
( cont i nued next page)
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I V. TROWBRI DGE ( MUSI C CLUB) ACTI ON

For t he l awsui t chal l engi ng musi c cl ub pr act i ces, t her e ar e no St at e

At t or neys Gener al as pl ai nt i f f , and onl y a si ngl e l awsui t , t r ansf er r ed ( over

obj ect i on) f r om t he Sout her n Di st r i ct of New Yor k, wi t h t wo cl ass

r epr esent at i ves and one l aw f i r m r epr esent i ng t hem. The anal ysi s, t her ef or e, i s

sl i ght l y di f f er ent .

A. SUFFI CI ENCY OF NOTI CE

I wi l l not r epeat my ear l i er di scussi on concer ni ng t he st andar ds of not i ce .

I add t hat i ndi vi dual i zed not i ce by f i r st - cl ass mai l or di nar i l y sat i sf i es t he

r equi r ement t hat cl ass member s r ecei ve t he best not i ce pr act i cabl e under t he

ci r cumst ances . See, e . a . , Ei sen v . Car l i sl e 8v Jacquel i n , 417 U. S. 156, 175

( 1974) ; Pet er s v . Nat ' l R. R. Passenger Cor p . , 966 F. 2d 1483, 1486 ( D. C. Ci r .

1992) ( ci t i ng cases) .

Her e, t he not i ce pr ogr am pr ovi ded j ust such i ndi vi dual i zed not i ce by

mai l . I n par t i cul ar , di r ect not i ce was mai l ed t o over 8 . 1 mi l l i on pot ent i al cl ass

member s i dent i f i ed f r omt he member shi p r ecor ds of t he musi c cl ub def endant s .

Tr owbr i dge Mem. at 35 ( Docket No . 253) ; Jaf f e Decl . 113, 33 ( Docket No . 254) .

The not i ce descr i bed, among ot her t hi ngs, t he cl ass, t he l i t i gat i on, t he pr oposed

spect r um. The cul mi nat i on, however , was a post - hear i ng " Not i ce of Obj ect i on, " i n whi ch t wo

obj ect or s, r epr esent ed by l awyer s f r om Massachuset t s and Mi ssour i , " her eby obj ect t o any

ot her cl ass member ' s adopt i on of or al or wr i t t en ar gument s made by [ t he t wo obj ect or s] t hat

wer e not speci f i cal l y addr essed i n t hat cl ass member ' s f i l ed, wr i t t en obj ect i ons . " Fel dman and

Mar sh Not i ce of Obj ect i on, at 1 ( Docket No . 268) . That i s a f i r st , i n my exper i ence . Gener al l y,

adopt i on and endor sement of someone el se' s ar gument s ar e hi gh f or ms of f l at t er y ; I am not

awar e of any l egal pr i nci pl e t hat gi ves a monopol y over ar gument s t o t he one who f i r st made

t hem; and I speci f i cal l y i nst r uct ed obj ect or s at t he hear i ng not t o r epeat poi nt s t hat ot her s had

made, but mer el y t o st at e t hat t hey agr eed wi t h or adopt ed t hem!
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set t l ement , how an af f ect ed consumer coul d opt - out or obj ect , and t he f und f or

cost s, at t or ney f ees and i ncent i ve awar ds . Tr owbr i dge Mem. Ex . 1A. The

not i ce al so di r ect ed i ndi vi dual s seeki ng addi t i onal i nf or mat i on t o a websi t e

addr ess and pr ovi ded counsel ' s addr ess f or mai l i ng or del i ver i ng any wr i t t en

comment s . I n addi t i on, a summar y not i ce was publ i shed i n t he nat i onal

edi t i ons of USA Today and Newsweek . The pl ai nt i f f s' not i ce exper t est i mat ed

t hat t he publ i cat i on r eached mi l l i ons of r eader s . Tr owbr i dge Mem. Ex . 3; Jaf f e

Decl . 113, 34 .

I f i nd t hat t he not i ce gi ven t o t he pl ai nt i f f cl ass was compl et el y adequat e

and appr opr i at e f or t hi s cl ass act i on and f ul f i l l ed al l t he r equi r ement s of due

pr ocess and Rul e 23 of t he Feder al Rul es of Ci vi l Pr ocedur e.

B. CERTI FI CATI ON OF THE CLASS

I wi l l not r epeat my ear l i er di scussi on on t he r equi r ement s of cl ass

cer t i f i cat i on but t ur n di r ect l y t o t he f act s of t hi s case, i nvol vi ng a pr oposed

cl ass of musi c cl ub member s .

1. Rul e 23( a)

Numer osi t y . Her e, t he cl ass i s est i mat ed t o consi st of mi l l i ons of

musi c cl ub member s nat i onwi de who pur chased pr er ecor ded CDs f r om

August 11, 1996 t o Jul y 31, 2002 .

	

Ther e i s no di sput e t hat j oi ni ng al l

member s of t he cl ass woul d be di f f i cul t , i nconveni ent and i mpr act i cabl e . I

t her ef or e f i nd t hat t hi s cl ass sat i sf i es t he numer osi t y pr er equi si t e .

Commonal i t y. The Tr owbr i dge act i on i s based on t he same

over ar chi ng conspi r acy as t he MAP cases : t o f i x at supr acompet i t i ve l evel s t he

pr i ces t hat cer t ai n consumer s pai d f or CDs . For t he same r easons pr evi ousl y
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di scussed, I concl ude t hat t he quest i ons of l aw and f act common t o musi c cl ub

cl ass member s ar e suf f i ci ent t o suppor t a f i ndi ng of commonal i t y .

( c)

	

Typi cal i t y . I n t hi s case, t he cl ai ms of t he named r epr esent at i ves

ar e t ypi cal of t he cl ai ms of al l cl ass member s, because t hey ar e based on t he

same l egal t heor i es and ci r cumst ances . Li ke al l musi c cl ub cl ass member s, t he

named pl ai nt i f f s cont end t hat t he def endant s vi ol at ed t he ant i t r ust l aws by

conspi r i ng t o i nf l at e t he pr i ces of CDs sol d t hr ough musi c cl ubs . As a r esul t ,

t he pl ai nt i f f s al l egedl y pai d hi gher pr i ces t han t hey woul d have pai d absent

such col l usi on . I f i nd t hat t he t ypi cal i t y r equi r ement i s met .

( d)

	

Adequacy of Repr esent at i on . Fi r st , I f i nd t hat t he named

r epr esent at i ves, musi c cl ub member s, ar e adequat e r epr esent at i ves of t he cl ass

of musi c cl ub member s . The i nj ur i es al l eged by t he named pl ai nt i f f s ar e t he

same as t hose of t he cl ass member s . I n addi t i on, t he named r epr esent at i ves

have f ol l owed t he pr oceedi ngs, submi t t ed t o deposi t i ons, and r esponded t o

ext ensi ve wr i t t en di scover y r equest s, i ncl udi ng t ur ni ng over t hei r ent i r e

col l ect i ons of CDs . Tr owbr i dge Mem. at 41 ; Jaf f e Decl . 1 51 . Second, I f i nd

t hat cl ass counsel i s abl e and exper i enced and has ser ved as a compet ent and

di l i gent advocat e f or t he i nt er est s of cl ass member s .

2. Rul e 23( b) ( 3)

As f or Rul e 23 ( b) ( 3) , f or t he same r easons enumer at ed f or t he MAP

cases I f i nd t hat quest i ons of l aw or f act common t o cl ass member s

pr edomi nat e over any quest i ons af f ect i ng onl y i ndi vi dual member s and t hat t he

cl ass act i on i s super i or t o ot her avai l abl e met hods f or t he f ai r and ef f i ci ent

adj udi cat i on of t hi s act i on .
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For t he f or egoi ng r easons, I f i nd t hat t he r equi r ement s of Rul e 23 ar e

sat i sf i ed .

C. Fai r ness, Reasonabl eness and Adequacy of t he Set t l ement

The pr oposed set t l ement gener at es $1, 025, 000 i n cash, 53 and a pr ogr am

of 50%di scount s54 ( f r ee shi ppi ng and handl i ng) f or musi c cl ub member s who

pur chased CDs f r om t he def endant musi c cl ubs dur i ng t he cl ass per i od . The

par t i es pr opose t o devot e t he cash t o t he pl ai nt i f f s' cost s of not i ce ( about

$72, 000) and i ncent i ve payment s of $5, 000 each t o t he t wo named cl ass

r epr esent at i ves . Cl ass counsel seeks t he r emai nder ( about $940, 000) f or

at t or ney f ees and di sbur sement s ( t he l at t er about $105, 000) . Thus, t he onl y

val ue t o cl ass member s i s t he di scount pr ogr am.

I have gr eat di f f i cul t y f i ndi ng t hat t he di scount pr ogr am has any

i dent i f i abl e val ue . Even i f I f i nd val ue, I cannot quant i f y i t , ss and i t cer t ai nl y i s

not si gni f i cant val ue. The obj ect or s pr esent ed a subst ant i al amount of

document at i on t hat musi c cl ubs al r eady make many di scount s avai l abl e t o

t hei r member s . These di scount pr ogr ams di f f er i n some ways f r om t he

53 Act ual l y, i t gener at es $1 . 5 mi l l i on, but $475, 000 i s r et ai ned by t he def endant s t o pay f or

t hei r por t i on of t he not i ce expenses .
54 A 50 %di scount on one t o t hr ee new pur chases, dependi ng on t he number of CDs t he musi c

cl ub member pur chased dur i ng t he cl ass per i od .
ss A day af t er t he hear i ng, t he Tr owbr i dae pl ai nt i f f s f i l ed a l et t er r equest i ng per mi ssi on t o

engage an economi st and pr epar e and f i l e at a l at er dat e an anal ysi s of val ue . I decl i ned t he

r equest . I t hi nk i t bet t er f or ever yone t o have a cl ear under st andi ng of t he scope of my

concer ns bef or e det er mi ni ng whet her i nvest ment of f ur t her r esour ces i s appr opr i at e or

advi sabl e . I t hought my skept i ci sm and concer ns had been suf f i ci ent l y appar ent at t he

pr el i mi nar y f ai r ness hear i ng . See Hr ' g Tr . at 55, 59, 63, 70 ( " I wi l l l ook f or war d i n t he f i nal

f ai r ness hear i ng t o havi ng . . . det ai l s t o per suade me t hat i ndeed, t her e i s val ue t o what has

been pr ovi ded her e . " ) ( Docket No . 200) . Obvi ousl y, however , I was not successf ul t hen i n

communi cat i ng t he ser i ousness of my concer ns . The par t i es can det er mi ne whet her , i n l i ght of

t hi s opi ni on, t hey bel i eve any sal vage i s possi bl e .
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set t l ement di scount , 56 but not i n any way t hat per mi t s me_ t o quant i f y t he

set t l ement di scount pr ogr am as ei t her a benef i t t o t he cl ass member s or a

det r i ment t o t he def endant s . 57 At t he end of t he day, I have no sol i d evi dence

t hat t her e ar e member s who al r eady use al l t hei r coupon di scount s and f or

whom t he set t l ement di scount s wi l l t her ef or e add si gni f i cant val ue, or t hat

t her e ar e member s who do not l i ke t he t er ms of cur r ent di scount of f er s and

t her ef or e wi l l f i nd t he set t l ement di scount s mor e at t r act i ve t o use . Thi s woul d

be t he sor t of evi dence t hat mi ght show some val ue t o t he member s . 58 As f or

56 The di f f er ences t hat t he par t i es hi ghl i ght ar e t he f ol l owi ng: t he per cent age amount of t he

di scount ( t he obj ect or s di sagr ee t hat t hi s i s si gni f i cant , st at i ng t hat t he cl ubs r egul ar l y of f er

coupons up t o 70 or 80%of f , or f i xed dol l ar coupons t hat amount t o gr eat er t han 50%) ; t he

set t l ement di scount i s good f or 6 mont hs, wher eas ot her coupons ar e good f or onl y days or

weeks ( an obj ect or who appear ed i n per son di sagr eed, st at i ng t hat he has a dr awer f ul l of

coupons t hat do not expi r e and submi t t ed one as evi dence) ; t he set t l ement di scount r equi r es

no ot her pur chases, wher eas many of t he di scount s r equi r e pur chase of one CD at f ul l pr i ce, as

a r esul t of whi ch, one or sever al ot her CDs become avai l abl e at var yi ng di scount s ( on t he ot her

hand, t her e was some evi dence t hat ever y t i me a member buys a CD at what ever pr i ce, he/ she
r ecei ves a coupon f or a CD at a st eepl y di scount ed val ue) ; t he set t l ement di scount makes t he

hal f - pr i ce CD avai l abl e wi t h no shi ppi ng and handl i ng char ges, wher eas most ot her of f er s
r equi r e t he member t o pay $2 . 79 f or shi ppi ng and handl i ng ; t he set t l ement di scount wi l l be

exer ci sabl e agai nst al most t he ent i r e cat al og unl i ke ot her r est r i ct ed coupons ( obj ect or s

di sagr eed, st at i ng t hat cl ub di scount s of t en appl y acr oss t he ent i r e cat al og) ; and t he set t l ement

di scount i s avai l abl e t o past cl ub member s who ar e member s of t he cl ass, and as i nact i ve cl ub

member s t hey woul d not r ecei ve di scount of f er s . ( I cannot assess t hi s f act or . To be sur e, t hi s

may be a di scount t hey woul d not ot her wi se r ecei ve, but t hei r l apsed member shi p may al so

i ndi cat e l ack of i nt er est i n t he cl ub pr ogr ams gener al l y and t hus t he set t l ement di scount may

be onl y an oppor t uni t y f or t he def endant s t o t r y t o r ecover l ost member s . )
57 I n t hi s r espect i t i s unl i ke t he coupon set t l ement i n I n r e Mexi co Money Tr ansf er Li t i g . , 267

F. 3d 743 ( 7t h Ci r . 2001) , wher e t her e was no evi dence t hat ot her di scount s wer e avai l abl e, and

cl ass member s coul d sel l or gi ve away t hei r di scount s t o ot her s .

58 I do r ecogni ze t hat t hi s di scount does not car r y t he di sadvant ages of some coupon pr ogr ams

t hat have been cr i t i ci zed i n t he cases and comment ar y, i n t hat t he di scount cover s a

subst ant i al par t ( 50%) of t he pur chase pr i ce of a modest l y pr i ced i t em and ar guabl y does not

r equi r e a change i n consumer behavi or . See, e. g . , I n r e Gen. Mot or s Pi ck- Up Tr uck Fuel Tank

Pr ods . Li ab . Li t i g. , 55 F. 3d 768, 808- 10 ( 3d Ci r . 1995) ( r ej ect i ng $1, 000 set t l ement coupons f or

t he pur chase of a newt r uck) ; Cl ement v . Ar k . Honda Fi n. Cor n . , 176 F. R. D. 15 ( D. Conn . 1997)

( r ej ect i ng $75 or $150 coupon r equi r i ng cl ass member s t o pur chase or l ease anot her vehi cl e

t hr ough AHFC wi t hi n t wo year s) . On t he ot her hand, t he di scount i s not t r ansf er abl e, such

t hat member s wi t h no use f or i t coul d sel l i t t o member s who coul d economi cal l y use i t , see,

e. g . , I n r e Mexi co Money Tr ansf er Li t i g . , 267 F. 3d at 748, and t her e i s no r equi r ement t hat a

cer t ai n number of t he di scount s be used f or t he def endant s t o sat i sf y t hei r obl i gat i on . See,

e. g. , , I n r e Mot or spor t s Mer ch. Ant i t r ust Li t i g . , 112 F. Supp . 2d 1329, 1335- 36 ( N. D. Ga. 2000) ;

( cont i nued next page)
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det r i ment t o t he def endant s, t he ot her si de of t he set t l ement val uat i on

equat i on, I have no evi dence t hat use of t he set t l ement di scount s wi l l di spl ace

some ot her mor e pr of i t abl e sal es ( f ul l pr i ce or di scount ) t hat t he musi c cl ubs

mi ght make . Wi t hout t hat evi dence, f or al l I know t hi s wi l l be j ust anot her

cont r i but i on t o t hei r mar ket i ng pr ogr am t hat wi l l r esul t i n mor e pr of i t abl e sal es

t han pr evi ousl y, and cost t hem not hi ng as a set t l ement . 59 I n shor t , al t hough

some member s may l i ke and use t he set t l ement di scount s, I do not f i nd t hem

t o have any si gni f i cant benef i t t o t he member s of t he cl ass as a whol e or any

measur abl e det r i ment t o t he def endant s who ar e usi ng t hem t o set t l e t he

case . 60 ( And t hey cannot be j ust i f i ed as mer el y an added sweet ener t o an

ot her wi se demonst r abl e cash val ue t o t he pl ai nt i f f cl ass . )

I n f ai r ness, I r ecogni ze t hat t hi s i s a ver y di f f i cul t case f or t he pl ai nt i f f s t o

pr ove. The musi c cl ubs di d not use MAP pr ogr ams . To t he ext ent t hi s t ag-

al ong sui t i s r el at ed t o t he cl ai ms made i n t he MAP cases, any r ecover abl e

damages depend on t he success of t he MAP cl ai ms, and t hen t he addi t i onal

see gener al l y Not e, I n- Ki nd Cl ass Act i on Set t l ement s , 109 Har v . L. Rev. 810 ( 1996) , f or an

anal ysi s of t he cases and f act or s .

59 Def ense counsel spoke about " canni bal i zi ng, " and par agr aph 12 of t he Decl ar at i on of Shar on

Si egel " est i mat es t hat per haps 25- 35%of sal es t hat woul d be made i n t he or di nar y cour se of

busi ness coul d be r epl aced by sal es made pur suant t o t he Set t l ement Consi der at i on . " ( Docket

No . 252, Ex. 4) . Not abl y t her e i s no i ndi cat i on t hat any sal es under t he set t l ement pr ogr am

woul d subst i t ut e f or mor e pr of i t abl e sal es . Af f i davi t s of musi c cl ub per sonnel r ef er t o l i kel y

r edempt i on r at es of 8% or 15%, but t hey ar e speaki ng of musi c cl ub coupon r edempt i on

exper i ence i n gener al , and t he r at es bear no r el at i on t o whet her t hi s pr ogr am wi l l " cost " t he

def endant s anyt hi ng or " benef i t " t he member s at al l . The l awyer s woul d l i ke me t o val ue t he

set t l ement by t aki ng t he dol l ar amount of t he 50% di scount ( $8. 99 on a $17. 98 CD) and

mul t i pl yi ng i t by a pr edi ct ed number of r edempt i ons, t her eby ost ensi bl y gener at i ng over $10

mi l l i on i n val ue t o t he cl ass. I decl i ne t o accept t hat anal ysi s f or t he r easons st at ed i n t ext .
60 I am not r ej ect i ng di scount s aut omat i cal l y or out r i ght .

	

I r ecogni ze t hat t he cost s of

pr ocessi ng and mai l i ng a check t o a cl ass t hat may exceed 8 mi l l i on member s wi l l out wei gh t he

val ue of a smal l check and may r equi r e al t er nat i ve r el i ef ; but t hi s di scount pr ogr am has no

demonst r at ed val ue t o t he cl ass member s .

48



wher e al l t he cash goes t o expenses and l awyer s, 63 and t he member s r ecei ve

onl y di scount s of dubi ous val ue. I di d consi der appr ovi ng t he set t l ement , whi l e

denyi ng at t or ney f ees t o cl ass counsel because of t he mi ni mal val ue conf er r ed .

Under t he set t l ement agr eement as i t exi st s, however , t he par t i es have agr eed

t hat any amount of cash I do not awar d as f ees r ever t s t o t he def endant s, no

hel p t o t he cl ass member s . 64 I t her ef or e f i nd t he set t l ement agr eement t o f ai l

t he f ai r , r easonabl e and adequat e t est .

Because I di sappr ove t he pr oposed set t l ement agr eement , I do not r each

t he at t or ney f ees quest i on or t he i ncent i ve payment s t o cl ass r epr esent at i ves . I

have no doubt t hat cl ass counsel wor ked l ong and har d hour s . They si mpl y

di d not conf er si gni f i cant benef i t upon t he cl ass .

	

Pr obabl y t he nat ur e of t he

cl ai ms t hey wer e l i t i gat i ng di d not j ust i f y t hei r wor k .

I not e t hat pur suant t o par agr aph 5 of t he Or der Gr ant i ng Pr el i mi nar y

Appr oval of t he Pr oposed Set t l ement ( Docket No . 197) , t hi s di sappr oval

aut omat i cal l y vacat es, wi t hout f ur t her or der , t he pr ovi si onal cer t i f i cat i on of t he

cl ass .

63 Pl us $10, 000 t o t he t wo named pl ai nt i f f s .

64 Per haps awar e of my di scont ent , t he l awyer f or one of t he musi c cl ubs pr oposed at t he ver y

end of t he f ai r ness hear i ng t hat t he def endant s woul d wai ve t he r ever si on and agr ee t hat any

amount s of t he cash pool not awar ded t o cl ass counsel shoul d go t o a musi c char i t y .
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V. CONCLUSI ON

A. MAPCASES

1 .

	

By June 27, 2003, counsel shal l pr esent t o me a cor r ect ed Or der

concer ni ng cl ai ms, r ef l ect i ng t he r ul i ngs I made at t he hear i ng on var i ous

quest i oned cat egor i es of cl ai ms .

2.

	

By June 30, 2003, counsel shal l r epor t t he di st r i but i on expenses

and t he r evi sed amount of t he checks t o be di st r i but ed t o each cl ai mant .

3 .

	

By June 30, 2003, counsel shal l pr ovi de a r esponse on howt he cy

pr es di st r i but i on pl ans ensur e appr opr i at e use of t he CDs and any r emai ni ng

cash .

4.

	

Ther eaf t er , counsel shal l pr ovi de a r evi sed f or m of Judgment

r ef l ect i ng t he r ul i ngs made at t he hear i ng and i n t hi s Or der .

B. TROWBRI DGE ACTI ON

By June 30, 2003, t he par t i es shal l pr opose new dat es f or al l t he

deadl i nes t hat pr evi ousl y have been suspended dur i ng set t l ement negot i at i ons,

so t hat t hi s mat t er can move al ong swi f t l y unt i l i t i s r eady f or t r i al , and

r esul t i ng t r ansf er back t o t he Sout her n Di st r i ct of New Yor k or ot her

di sposi t i on .

SOORDERED.

DATEDTHI S

	

DAY OF JUNE, 2003

D. BROOK HORNBY

UNI TEDSTATES DI STRI CT JUDGE
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