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SETTLEMENT AGREEMENT

Thi s Set t l ement Agr eement Js made and ent er ed i nt o t hi s 3r d

day of Sept ember , 1992, by and bet ween t he St at es of Al abama,

Ar i zona, Cal i f or ni a, Col or ado, Connect i cut , Del awar e, Di st r i ct of

Col umbi a, Fl or i da, I daho, I l l i noi s, I owa, Kansas, Mai ne, Mar yl and,

Massachuset t s, Mi nnesot a, Mi ssour i , New Hampshi r e, New Jer sey, New

Yor k, Nor t h Car ol i na, Ohi o, Okl ahoma, Or egon, Pennsyl vani a, Sout h

Car ol i na, Sout h Dakot a, Tennessee, Texas, Ut ah, Vi r gi ni a,

Washi ngt on, West Vi r gi ni a, and Wi sconsi n ( " Pl ai nt i f f St at es" ) ,

Ri char d Newel l , Vi ct or Dauer , The Thr eshol ds, and Dor ot hy Sabot ka

( " Pr i vat e Pl ai nt i f f s" ) , Sandoz Phar maceut i cal s Cor por at i on

( " Sandoz" ) , and Car emar k, I nc . ( " Car emar k" ) .

WHEREAS, t he St at es of Cal i f or ni a, Col or ado, Connect i cut ,

Fl or i da, I owa, Mai ne, Mar yl and, Massachuset t s, ' Mi nnesot a, New

Hampshi r e, New Jer sey, New Yor k, Nor t h Car ol i na, Ohi o, Or egon,

Pennsyl vani a, Tennessee, Texas, Ut ah, Vi r gi ni a, Washi ngt on, West

Vi r gi ni a, and Wi sconsi n f i l ed t hei r compl ai nt s i n t hese pr oceedi ngs

on December 18, 1990 ; Sout h Dakot a f i l ed i t s Compl ai nt . on Januar y

10, 1991 ; Ar i zona f i l ed i t s Compl ai nt on Febr uar y 7, 1991 ; I daho

f i l ed i t s Compl ai nt on Febr uar y 13, 1991 ; Kansas f i l ed i t s

Compl ai nt on Febr uar y 19, 1991 ; Del awar e and t he Di st r i ct of

Col umbi a f i l ed t hei r Compl ai nt s on Febr uar y 20, 1991 ; Mi ssour i

f i l ed i t s Compl ai nt on Febr uar y 26, 1991 ; Okl ahoma f i l ed i t s

Compl ai nt on Mar ch 11, 1991 ; Al abama and Sout h Car ol i na f i l ed t hei r

Compl ai nt s on Mar ch 15, 1991 ; I l l i noi s f i l ed i t s Compl ai nt on June

26, 1991 ( col l ect i vel y r ef er r ed t o as " St at e Compl ai nt s" ) , seeki ng
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damages and i nj unct i ve r el i ef agai nst Def endant s, asser t i ng f eder al

and st at e ant i t r ust cl ai ms on t hei r own behal f as pur chaser s and

pot ent i al pur chaser s of Cl ozar i l , and as par ens pat r i ae on behal f

of nat ur al per sons r esi di ng i n Pl ai nt i f f St at es who have pur chased

Cl ozar i l dur i ng t he per i od of t he al l eged conspi r acy ; and

WHEREAS, Pr i vat e Pl ai nt i f f s f i l ed t hei r compl ai nt s on November

2, 1990, December 3, 1990, Mar ch 8, 1992, and by mot i on dat ed

Oct ober 29, 1991 ( t he " Pr i vat e Compl ai nt s" ) , seeki ng damages and

i nj unct i ve r el i ef , asser t i ng f eder al ant i t r ust cl ai ms on t hei r own

behal f as di r ect pur chaser s of Cl ozar i l , and seeki ng t o r epr esent

a cl ass of di r ect pur chaser s of Cl ozar i l ; and

WHEREAS, Sandoz and Car emar k deny t he al l egat i ons set f or t h

i n t he St at e Compl ai nt s and t he Pr i vat e Compl ai nt s ; and

WHEREAS, t he set t l ement of t hese act i ons wi l l assi st t he

par t i es t o pr ovi de Cl ozar i l t r eat ment t o addi t i onal pat i ent s ; and

WHEREAS, Sandoz has i n t he past not t er mi nat ed and has no

pr esent i nt ent i on of t er mi nat i ng Cl ozar i l t r eat ment f or pat i ent s

t o whom Cl ozar i l has been or wi l l be pr ovi ded f r ee of char ge f or

whom Cl ozar i l t r eat ment i s ef f i caci ous, r egar dl ess of t he pat i ent ' s

abi l i t y t o pay f or such t r eat ment .

NOW, THEREFORE, wi t hout any f ur t her adj udi cat i on of any i ssue

of f act or l aw or admi ssi on of wr ongdoi ng, and upon t he consent of

t he par t i es, t he par t i es ent er i nt o t hi s Set t l ement Agr eement

( " Set t l ement " or " Agr eement " ) :

I . DEFI NI TI ONS

As used i n t hi s Set t l ement :

( ~ 1

` ~. . . . r
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A.

	

" Admi ni st r at i on Account " means an account est abl i shed and

mai nt ai ned by Def endant s f or t he pur pose of payi ng Admi ni st r at i ve

Cost s . The pr i nci pal of t he Admi ni st r at i on Account shal l be f unded

as descr i bed i n Par agr aph VI bel ow.

H. " Admi ni st r at i on Cost s" means . al l of t he cost s associ at ed

wi t h admi ni st er i ng t hi s Set t l ement and payi ng val i d cl ai ms

i ncl udi ng, but not l i mi t ed t o, not i ce by f i r st cl ass mai l t o al l

El i gi bl e Cl ozar i l Pur chaser s who can r easonabl y be i dent i f i ed, ,

not i ce by publ i cat i on, pr i nt i ng and copyi ng, r evi ew and

ver i f i cat i on of cl ai ms, and post age and mai l i ng cost s as set f or t h

i n Par agr aph VI .

C. " Car emar k" means def endant Car emar k, I nc . , a Cal i f or ni a

cor por at i on, i t s pr edecessor s, subsi di ar i es, di vi si ons, gr oups, and

af f i l i at es cont r ol l ed by Car emar k, i t s successor s and assi gns, and

t hei r r espect i ve di r ect or s, of f i cer s, empl oyees and

r epr esent at i ves, and t hei r r espect i ve successor s and assi gns .

D. " Case Management St at es" means t he of f i ces of t he

At t or neys Gener al of t he St at es of Cal i f or ni a, Connect i cut ,

Massachuset t s, Mi nnesot a, New Jer sey, New Yor k, Vi r gi ni a, and

Washi ngt on .

E. " Cl ozapi ne" i s an ant i psychot i c pr escr i pt i on dr ug f or t he

t r eat ment of . schi zophr eni a manuf act ur ed or sol d by Sandoz under t he

t r ade name " Cl ozar i l . "

F .

	

" Def endant s" means Sandoz and Car emar k col l ect i vel y .

G. " El i gi bl e Cl ozar i l Pur chaser s" means al l Pur chaser s who

pur chased Cl ozar i l f r om Def endant s under CPMSR ( Cl ozar i l Pat i ent
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Management Syst em) on or bef or e May 31, 1991 .

H.

	

" Fi nal Judgment " means t he or der ent er ed by t he Cour t

af t er f i nal appr oval of t hi s Set t l ement i n accor dance wi t h 15

U. S . C. § 15c and Rul e 23 of t he Feder al Rul es of Ci vi l Pr ocedur e .

The Fi nal Judgment shal l be i n a f or m subst ant i al l y si mi l ar t o t hat

at t ached as Exhi bi t A. The Judgment shal l become f i nal af t er ent r y

i s made and t he t i me t o appeal has expi r ed or , i f appeal ed, ent r y

has been af f i r med by t he Cour t of l ast r esor t t o whi ch such an

appeal has been t aken and such af f i r mance i s no l onger subj ect t o

f ur t her appeal or r evi ew. I n det er mi ni ng t he t i me f or appeal ,

f ur t her appeal , or r evi ew, t he pr ovi si ons of Rul e 60 of t he Feder al

Rul es of Ci vi l Pr ocedur e, and t he Al l Wr i t s Act , 28 U. S . C. § 1651,

shal l not appl y .

I . " Joi ni ng St at es" means t hose St at es ( ot her t han t he

Pl ai nt i f f St at es) t hat choose t o ent er i nt o t he t er ms of t hi s

Set t l ement as pr ovi ded i n Par agr aph I X. B. , i n t hei r sover ei gn and

pr opr i et ar y capaci t i es, on behal f of St at e bur eaus, agenci es, and

depar t ment s, and as par ens pat r i ae on behal f of al l nat ur al per sons

r esi di ng i n such St at es .

J . " Moni t or i ng ser vi ces" means phar macy, di st r i but i on and

del i ver y, bl ood dr awi ng, r ecor d keepi ng, and cl i ni cal l abor at or y

ser vi ces, or ot her di agnost i c t echni ques used t o det ect t he medi cal

condi t i on known as agr anul ocyt osi s, ei t her i ndi vi dual l y or i n any

combi nat i on of such ser vi ces .

K.

	

" NORD" means t he Nat i onal Or gani zat i on f or Rar e Di seases .

L .

	

" Pat i ent " means a nat ur al per son t o whom Cl ozapi ne i s
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admi ni st er ed under t he super vi si on of a physi ci an .

M.

	

" Per son" means any nat ur al , per son, cor por at i on, st at e,

count y, par i sh, muni ci pal i t y, ot her pol i t i cal subdi vi si on of a

st at e, gover nment agency, gover nment - sponsor ed pr ogr am,

par t ner shi p, ot her busi ness ent i t y, est at e, t r ust , and any ot her

ent i t y r ecogni zed by l aw.

N. " Pl ai nt i f f St at es" means t he St at es of Wi sconsi n, West

Vi r gi ni a, Washi ngt on, Vi r gi ni a, Ut ah, Texas, Tennessee, Sout h

Dakot a, Sout h Car ol i na, Pennsyl vani a, Or egon, Okl ahoma, Ohi o, Nor t h

Car ol i na, New Yor k, New Jer sey, New Hampshi r e, Mi ssour i , Mi nnesot a,

Massachuset t s, Mar yl and, Mai ne, Kansas, I owa, , I l l i noi s, I daho,

Fl or i da, Del awar e, Connect i cut , Col or ado, Cal i f or ni a, Ar i zona, and

Al abama, and t he Di st r i ct of Col umbi a, i n t hei r sover ei gn and

pr opr i et ar y capaci t i es, on behal f of St at e bur eaus, agenci es, and

depar t ment s, and as par ens pat r i ae on behal f of al l nat ur al per sons

r esi di ng i n such St at es . I n addi t i on, t he St at e of Connect i cut

r epr esent s as par ens pat r i ae al l Per sons r esi di ng i n t he St at e of

Connect i cut .

O. " Pr i vat e Pl ai nt i f f s" means Ri char d Newel l , Vi ct or Dauer ,

Dor ot hy Sabot ka, and The Thr eshol ds .

P. " Pr i vat e Pl ai nt i f f s' Lead Counsel " means Per r y Col dber g

and Howar d J . Sedr on .

Q.

	

" Pr ovi der " means a per son who pr escr i bes, di spenses, or

or der s Cl ozapi ne f r om Sandoz or f r om a whol esal er appr oved by

Sandoz, i ncl udi ng, but not l i mi t ed t o, pr ovi der s such as f eder al ,

st at e, and l ocal gover nment agenci es, communi t y ment al heal t h
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pr ovi der s, managed heal t h car e pr ovi der s, pr i vat e agenci es,

phar maci es, and physi ci ans .

R. " Pur chaser " means :

1 . any Per son who buys Cl ozapi ne on hi s or her own

behal f or f or a Pat i ent t o t he ext ent he or she i s not

r ei mbur sed by .a gover nment agency ; and

2 . any st at e agency or any agency of a pol i t i cal

subdi vi si on of a st at e t hat pays f or Cl ozapi ne pr ovi ded

t o a pat i ent .

S . " Sandoz" means Sandoz Phar maceut i cal s Cor por at i on, a

Del awar e cor por at i on, i t s di r ect or s, of f i cer s, empl oyees, agent s,

and r epr esent at i ves, i t s pr edecessor s, subsi di ar i es, di vi si ons,

gr oups, and af f i l i at es cont r ol l ed by Sandoz, i t s successor s and

assi gns, and t hei r r espect i ve di r ect or s, of f i cer s, empl oyees and

r epr esent at i ves, and t hei r r espect i ve successor s and assi gns .

" Set t l ement Account " means an account est abl i shed and

mai nt ai ned by Def endant s f or t he pur pose of i mpl ement i ng t hi s

Set t l ement . The pr i nci pal of t he Set t l ement Account shal l be

f unded as descr i bed i n Par agr aph VI bel ow.

U. " St at e Ment al Heal t h Agenci es" means t hose agenci es or

ot her par t s of t he Pl ai nt i f f St at es pr i mar i l y r esponsi bl e f or t he

t r eat ment of t he ment al l y i l l i n St at e f aci l i t i es .

V. " Washi ngt on" means t he of f i ce of t he At t or ney Gener al f or

t he St at e of Washi ngt on

I I . AGREEMENT

Subj ect t o t he appr oval of t he Cour t , t he par t i es agr ee t o

Set t l ement Agr eement

	

page 6



c
set t l e t hei r l awsui t s on t he t er ms and condi t i ons descr i bed i n t hi s

Set t l ement . The par t i es agr ee t o use best ef f or t s t o secur e t he

or der s and ot her act i ons cont empl at ed i n t hi s Set t l ement .

Pr i vat e Pl ai nt i f f s and Def endant s st i pul at e and agr ee f or

set t l ement pur poses t o cer t i f i cat i on of t he f ol l owi ng cl ass :

Al l per sons, f i r ms or ot her ent i t i es i n t he Uni t ed
St at es who or whi ch on or bef or e May 31, 1991, have
pur chased or coul d have pur chased Cl ozapi ne and/ or bl ood
t est i ng moni t or i ng ser vi ces or t o whom Cl ozar i l was
admi ni st er ed or coul d have been admi ni st er ed under t he
" Cl ozar i l Pat i ent Management Syst em" , excl udi ng t he
def endant s, t hei r of f i cer s and i mmedi at e f ami l y member s
of such per sons and t he Pl ai nt i f f St at es and t he Joi ni ng
St at es t hat i n t hei r pr opr i et ar y capaci t i es have
pur chased Cl ozapi ne under CPMS.

Pl ai nt i f f s and Def endant s st i pul at e and agr ee t hat t he Pl ai nt i f f

St at es as par ens pat r i ae or ot her wi se and counsel f or t he Pr i vat e

Pl ai nt i f f s as par t of t he st i pul at ed cl ass f or set t l ement pur poses

i nt end t o r epr esent any and al l El i gi bl e Cl ozar i l Pur chaser s .

I I I . I NJUNCTI ON

A. For a per i od of t en ( 10) year s f r om t he dat e of ent r y of

an or der appr ovi ng t hi s Set t l ement , Sandoz i n connect i on wi t h t he

sal e of ' Cl ozapi ne agr ees f or t hwi t h t o cease and desi st f r om,

di r ect l y or i ndi r ect l y, or t hr ough any Per son or ot her devi ce :

1 . Requi r i ng any Pat i ent , Pr ovi der , or Pur chaser of

Cl ozapi ne t o pur chase or obt ai n ot her goods or ser vi ces f r om

Sandoz or f r om any Per son desi gnat ed by Sandoz ;

2 . Pr ovi ded, however , t hat not hi ng i n t hi s Set t l ement

shal l pr event Sandoz f r om r equi r i ng Pr ovi der s t o pr ovi de

moni t or i ng ser vi ces f or Pat i ent s or conf i r m t hat moni t or i ng

ser vi ces ar e pr ovi ded t o Pat i ent s i n or der t o obt ai n
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Cl ozapi ne . Pur suant t o t hi s pr ovi so, Sandoz may det er mi ne t o

cease suppl yi ng Cl ozar i l t o Pr ovi der s who f ai l t o agr ee t o

pr ovi de or conf i r m t he pr ovi si on of Pat i ent moni t or i ng

ser vi ces, but onl y i f :

a . Sandoz det er mi nes : ( a) wi t hi n t hi r t y ( 30) days

of Sandoz' s r ecei pt of t he Pr ovi der ' s r equest t hat Sandoz

suppl y Cl ozapi ne, t hat t he Pr ovi der has not under t aken

t o pr ovi de moni t or i ng ser vi ces or ot her wi se conf i r m t hat

moni t or i ng ser vi ces ar e or shal l be pr ovi ded, , or ( b) t hat

t he Pr ovi der has, af t er havi ng been suppl i ed wi t h

Cl ozapi ne, f ai l ed t o pr ovi de moni t or i ng ser vi ces or

adequat el y conf i r m t hat moni t or i ng ser vi ces ar e pr ovi ded

b .

	

Wi t hi n seven ( 7) days of Sandoz ' s det er mi nat i on

t hat i t wi l l not suppl y or wi l l

	

ease suppl yi ng Cl ozapi ne

f or t he r easons set f or t h i n Par agr aph I I I . A. 2 . a . , Sandoz

shal l : ( a) not i f y t he Pr ovi der i n wr i t i ng of i t s

det er mi nat i on ; ( b) speci f i cal l y i dent i f y f or t he Pr ovi der

al l bases f or t hat det er mi nat i on ; ( c) pr ovi de a

descr i pt i on of accept abl e met hods f or pr ovi di ng

Cl ozapi ne, and ( d) pr ovi de a copy of t he Fi nal Judgment ;

c . Sandoz' s det er mi nat i on i s based sol el y on

cr i t er i a t hat ar e ( a) publ i cl y avai l abl e or avai l abl e on

t
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r equest f r om Sandoz, ( b) obj ect i ve, ( c) medi cal l y

r easonabl e, and ( d) consi st ent wi t h r egul at or y

r equi r ement s cur r ent at t he t i me Sandoz makes i t s

det er mi nat i on ;



d . Sandoz not i f i es, t o t he ext ent known t o Sandoz,

each Pat i ent or Pat i ent ' s guar di an ( i f t he Pat i ent has

a guar di an) , of t he t er mi nat i on of t he Pat i ent ' s Pr ovi der

as soon as pr act i cabl e ;

e . Sandoz not i f i es t he Case Management St at es,

Pr i vat e Pl ai nt i f f s' Lead Counsel , and t he At t or ney

Gener al of t he St at e i n whi ch t he Cl ozar i l i s pr escr i bed,

di spensed, or or der ed, i n wr i t i ng, wi t hi n seven ( 7) days

of any det er mi nat i on t o r ef use t o suppl y or cease t o

suppl y ser vi ces r el at ed t o Cl ozar i l t o any Pr ovi der or

pr ospect i ve Pr ovi der f or f ai l ur e t o meet t he cr i t er i a

r ef er r ed t o i n Par agr aph I I I . A. 5 . ; and

3 .

	

Sandoz shal l not seek an addi t i onal excl usi ve

mar ket i ng per i od f or Cl ozapi ne i n i t s pr esent f or m beyond

Sept ember 16, 1994 . Thi s l i mi t at i on shal l not appl y t o any

excl usi vi t y t hat Sandoz may obt ai n under t he pat ent or ot her

l aws of t he Uni t ed St at es by r eason of any new, i mpr oved, or

changed manuf act ur i ng pr ocess, means of del i ver y, or

composi t i on of Cl ozapi ne .

Sandoz shal l not i f y Pl ai nt i f f s of i t s i mpl ement at i on

of any changes i n t he cr i t er i a cur r ent l y i n ef f ect . Sandoz

shal l gi ve t he Case Management St at es and Pr i vat e Pl ai nt i f f s'

Lead Counsel t went y ( 20) days advance not i ce of t he

i mpl ement at i on of such change . I f such change i s mandat ed by

a r egul at or y agency, Sandoz shal l gi ve as much advance not i ce

as i s pr act i cabl e under t he ci r cumst ances .
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5 . A copy of t he cr i t er i a i n ef f ect on t he dat e t he

Fi nal Judgment i s ent er ed shal l be f i l ed by Sandoz wi t h t he

Cour t and ser ved upon t he Case Management St at es and Pr i vat e

Pl ai nt i f f s' Lead Counsel wi t hi n t went y ( 20) days of ent r y of

t he Fi nal Judgment . I n addi t i on, a copy of t he cr i t er i a i n

ef f ect on t he dat e of t hi s Set t l ement shal l be pr ovi ded by

Sandoz t o Pl ai nt i f f St at es and Pr i vat e Pl ai nt i f f s' Lead

Counsel bef or e execut i on of t hi s Set t l ement .

6 . Sandoz shal l make avai l abl e t o manuf act ur er s of

Cl ozapi ne and Pr ovi der s t he i nf or mat i on i t col l ect s and

mai nt ai ns r egar di ng Cl ozapi ne Pat i ent s who have suf f er ed

adver se r eact i ons t o Cl ozapi ne, by advi si ng such manuf act ur er s

and Pr ovi der s whet her speci f i c Pat i ent s ar e aut hor i zed t o

r ecei ve Cl ozapi ne . Sandoz shal l make t hi s i nf or mat i on

avai l abl e at cost . For pur poses of t hi s Par agr aph I I I . A. 6 . ,

cost shal l be pr esumed t o be t en dol l ar s ( $10) or l ess per

Pat i ent . Sandoz may r equi r e manuf act ur er s of Cl ozapi ne and

Pr ovi der s f or such manuf act ur er s t o whom i t pr ovi des adver se

r eact i on i nf or mat i on t o r eci pr ocat e by pr ovi di ng t o Sandoz t he

i nf or mat i on such manuf act ur er s and Pr ovi der s col l ect and

mai nt ai n r egar di ng Cl ozapi ne pat i ent s who have suf f er ed

adver se r eact i ons t o Cl ozapi ne .

I n addi t i on, Sandoz shal l make avai l abl e t o r esear cher s,

at not mor e t han cost , al l r el evant dat a mai nt ai ned by Sandoz

per t ai ni ng t o t he occur r ence of adver se r eact i ons t o

Cl ozapi ne, i ncl udi ng, but not l i mi t ed t o, dat a on dosage,

' '
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bl ood char act er i st i cs, st at i st i cs concer ni ng t he on- set of

agr anul ocyt osi s or ot her adver se r eact i ons . Such dat a shal l

be made avai l abl e by Sandoz on such t er ms and condi t i ons and

subj ect t o such r est r i ct i ons on use and di scl osur e as Sandoz

gener al l y est abl i shes f or t he r el ease of pr oduct dat a t o

r esear cher s . Wi t hi n t en ( 10) days of Sandoz' s r ef usal t o

pr ovi de dat a t o any Per son who cl ai ms t o be a r esear cher who

woul d be ent i t l ed t o dat a under t hi s subpar agr aph, Sandoz

shal l pr ovi de not i ce t o t he Case Management St at es and Pr i vat e

Pl ai nt i f f s' Lead Counsel of such . r ef usal , expl ai ni ng t he basi s

f or Sandoz' s r ef usal .

B .

	

Upon ent r y of a Fi nal Judgment , Sandoz shal l pr ovi de a

f i f t een per cent ( 15%) r ebat e of Sandoz' s whol esal e pr i ce f or

Cl ozar i l t o Pat i ent s on SSDI ( Soci al Secur i t y Di sabi l i t y I ncome)

f or t he per i od begi nni ng wi t h t he ear l i er of t he Fi nal Judgment

becomi ng Fi nal under Par agr aph I ( A) of t hi s Agr eement or Oct ober

1, 1992 t hr ough Sandoz' s r emai ni ng excl usi ve mar ket i ng per i od f or

Cl ozar i l ( Sept ember 16, 1994) . Sandoz, t hr ough NORD, shal l pr ovi de

t hi s r ebat e t o Pat i ent s t hat pr ovi de pr oof accept abl e t o NORD t hat

( 1) t hey ar e on SSDI , ( 2) t hey ar e not el i gi bl e f or any ot her

publ i c assi st ance t o pay f or Cl ozar i l , and ( 3) Cl ozar i l has been

pur chased by t hem or on t hei r behal f . The obl i gat i on of Sandoz t o

pr ovi de t hi s r ebat e shal l be subj ect t o t he f ol l owi ng condi t i ons :

( 1) maki ng such r ebat es shal l not be det er mi ned by any St at e or

f eder al gover nment al ent i t y t o r equi r e Sandoz t o r educe t he pr i ce

of Cl ozar i l t o Medi cai d ; and ( 2) i n i t s sol e di scr et i on, Sandoz
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shal l have t he r i ght t o l i mi t t he number of Pat i ent s r ecei vi ng such

r ebat es t o t wo t housand ( 2, 000) .

C. For a per i od of t en ( 10) year s f r om t he dat e of ent r y of

an or der appr ovi ng t hi s Set t l ement , Car emar k i n connect i on wi t h t he

sal e of Cl ozapi ne agr ees f or t hwi t h, upon t he wr i t t en r equest of t he

Case Management St at es, t o t ake any r easonabl e act i on t o ensur e

t hat t he i nj unct i ve pr ovi si ons of Par agr aph I I I . ar e i mpl ement ed,

i ncl udi ng but not l i mi t ed t o t he obl i gat i ons i mposed on Sandoz

under Par agr aph I I I . A . Thi s obl i gat i on shal l i ncl ude ( 1)

not i f yi ng, t o t he ext ent known t o Car emar k, each Pat i ent or

Pat i ent ' s guar di an ( i f t he Pat i ent has a guar di an) , of t he

t er mi nat i on of t he Pat i ent ' s Pr ovi der under Par agr aph I I I . A. 2 . as

soon as pr act i cabl e, and ( 2) maki ng avai l abl e, wi t h t he appr oval

and aut hor i zat i on of Sandoz, t hat i nf or mat i on t hat Car emar k

pr ovi des t o Sandoz t o t hose Per sons t o whom Sandoz i s obl i gat ed t o

pr ovi de t he i nf or mat i on under Par agr aph I I I . A. 6 . I n addi t i on,

Car emar k shal l cease and desi st f r om, di r ect l y or i ndi r ect l y, or

t hr ough any Per son or ot her devi ce t o f aci l i t at e or ot her wi se

assi st Sandoz t o evade or avoi d t he i nj unct i ve pr ovi si ons of

Par agr aph I I I . A .

D. Not hi ng i n t hi s Set t l ement shal l r equi r e Sandoz or

Car emar k t o di scl ose i nf or mat i on t hat i s pr ot ect ed by any

r equi r ement s of pat i ent conf i dent i al i t y unl ess t he Per son

r equest i ng di scl osur e i s act i ng as a Pr ovi der of Cl ozapi ne t o t he

Pat i ent about whom t he i nf or mat i on i s r equest ed .
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I V . NOTI CE PROVI SI ONS

For t he pur pose of secur i ng compl i ance wi t h t he Fi nal Judgment

and t hi s Set t l ement def endant s Sandoz and Car emar k shal l pr ovi de

copi es of t he st at ement subst ant i al l y i n t he f or m at t ached t o t hi s

Set t l ement as Exhi bi t B, descr i bi ng t hi s Set t l ement and t he Fi nal

Judgment t o : ( 1) al l of f i cer s and empl oyees of def endant s Sandoz

and Car emar k wi t h super vi sor y aut hor i t y over t he manuf act ur e or

mar ket i ng of Cl ozar i l or Cl ozar i l - r el at ed ser vi ces wi t hi n f our t een

( 14) days of ent r y of t he Fi nal Judgment and ( 2) al l El i gi bl e

Cl ozar i l Pur chaser s wi t hi n f or t y f i ve ( 45) days of t he Fi nal

Judgment .

V. I NSPECTI ON

Upon pr ovi di ng r easonabl e not i ce, St at e Pl ai nt i f f s shal l be

per mi t t ed access dur i ng nor mal busi ness hour s t o Def endant s' books,

l edger s, r ecor ds, cor r espondence, and memor anda f or t he pur pose of

det er mi ni ng or secur i ng compl i ance wi t h t he Fi nal Judgment and t hi s

Set t l ement . Upon pr ovi di ng r easonabl e not i ce and wi t h cause t o

bel i eve t hat t he Fi nal Judgment or t he Set t l ement have not been

compl i ed wi t h, St at e Pl ai nt i f f s , may al so t ake st at ement s under oat h

of any of t he empl oyees of def endant s Sandoz and Car emar k f or t he

pur pose of det er mi ni ng or secur i ng compl i ance wi t h t he Fi nal

Judgment and, t hi s Set t l ement . I n addi t i on, not hi ng i n t hi s

Set t l ement shal l l i mi t t he i nvest i gat i ve aut hor i t y of any St at e

At t or ney Gener al ar i si ng under st at e l aw. Not hi ng her ei n shal l

l i mi t t he r i ght of Pr i vat e Pl ai nt i f f s' Lead Counsel t o enf or ce t he

i nj unct i ve pr ovi si ons set f or t h i n Par agr aph I I I of t hi s Set t l ement

C11 1
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Agr eement .

VI . MONETARY AND OTHER DI STRI BUTI ONS

A. Admi ni st r at i on Account .

	

By no l at er t han Sept ember 13,

1992, Def endant s shal l make avai l abl e t o t he Set t l ement

Admi ni st r at or an Admi ni st r at i on Account est abl i shed, mai nt ai ned,

and f unded by t he Def endant s t hat cont ai ns t he sum of t wo hundr ed

t housand dol l ar s ( $200, 000) whi ch, al ong wi t h i nt er est accr ued, t he

par t i es ant i ci pat e and expect wi l l be suf f i ci ent t o pay t he cost s

of admi ni st er i ng t hi s Set t l ement , i ncl udi ng, wi t hout l i mi t at i on,

t he cost s associ at ed wi t h pr ovi di ng not i ce under 15 U. S . C. § 15c( b)

or Rul e 23( e) of t he Feder al Rul es of Ci vi l Pr ocedur e t o El i gi bl e

Cl ozar i l Pur chaser s and di st r i but i ng t he payment s cont empl at ed by

t hi s Set t l ement . The par t i es agr ee t o use t hei r best ef f or t s t o

i nsur e t hat t he f unds i n t he Admi ni st r at i on Account wi l l be

suf f i ci ent t o pay t he cost s of admi ni st r at i on, consi st ent wi t h

pr ovi di ng f ai r and adequat e not i ce t o al l Per sons r epr esent ed by

St at e Pl ai nt i f f s as par ens pat r i ae or by Pr i vat e Pl ai nt i f f s as

cl ass member s and compl yi ng f ul l y wi t h al l not i ce and set t l ement

admi ni st r at i on pr ocedur es agr eed t o i n t hi s Set t l ement or as

r equi r ed by t he cour t . I f , not wi t hst andi ng t he expect at i on and

best ef f or t s of t he par t i es, t he cost s of admi ni st er i ng t hi s

Set t l ement exceed t he f unds avai l abl e i n t he Admi ni st r at i ve

Account , Def endant s shal l pay i nt o t he Admi ni st r at i on Account an

addi t i onal sum suf f i ci ent t o pay f or admi ni st r at i on of t hi s

Set t l ement .

Sandoz shal l be sol el y r esponsi bl e f or t he f i l i ng of al l t ax
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r et ur ns, i f any, r equi r ed by any f eder al , st at e, or any ot her

gover nment al ent i t y wi t h r espect t o t he Admi ni st r at i on Account

1B . Cash Di st r i but i on . Each and ever y El i gi bl e Cl ozar i l

Pur chaser , i dent i f i ed by t he cl ai ms pr ocess descr i bed bel ow, shal l

be ent i t l ed t o r ecei ve a cash payment . The di st r i but i on of cash

payment s t o Pur chaser s who : ( 1) ar e i dent i f i ed by Sandoz as

El i gi bl e Cl ozar i l Pur chaser s, ( 2) pr esent val i d cl ai ms, or ( 3) who

ar e ot her wi se el i gi bl e t o r ecei ve cash payment s, shal l be

accompl i shed by f i r st cl ass mai l by t he Set t l ement Admi ni st r at or

appoi nt ed pur suant t o Par agr aph VI . G . The amount of t he cash

payment shal l equal $38 . 92 mul t i pl i ed by t he number of weeks f or

whi ch such Pur chaser s wer e El i gi bl e Cl ozar i l Pur chaser s .

	

An

El i gi bl e Cl ozar i l Pur chaser t hat i s a gover nment al ent i t y shal l

r ecei ve t he cash payment i n t he f or m of a cr edi t on i t s pur chases

f r om Sandoz, wi t h t he opt i on t o t ake al l or par t of t he cash

payment as a check . The par t i es agr ee t hat Def endant s may r educe

any El i gi bl e Cl ozar i l Pur chaser ' s debt f or CPMS by $38 . 92 per week

i n l i eu of a cash payment or cr edi t t o t hat El i gi bl e Cl ozar i l

Pur chaser . The Set t l ement Admi ni st r at or shal l mai nt ai n r ecor ds of

al l di sbur sement s or ot her t r ansact i ons .

Def endant s have est i mat ed t o Pl ai nt i f f s t hat i f al l El i gi bl e

Cl ozar i l Pur chaser s who pai d i n f ul l f or Cl ozar i l dur i ng t he per i od

of t hei r el i gi bi l i t y r ecei ve cash payment s or cr edi t s i n t he amount

speci f i ed above, El i gi bl e Cl ozar i l Pur chaser s woul d r ecei ve cash

payment s or cr edi t s wor t h appr oxi mat el y t en mi l l i on dol l ar s

( $10, 000, 000) . Def endant s shal l honor any and al l cash payment s
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f or si x ( 6) mont hs and any and al l cr edi t s f or t wo ( 2) year s, even

i f cash payment s and cr edi t s t o El i gi bl e Cl ozar i l Pur chaser s ar e

i n excess of t en mi l l i on dol l ar s ( $10, 000, 000) .

St at e Ment al Heal t h Agenci es i n t he Pl ai nt i f f St at es shal l be

ent i t l ed t o r ecei ve cr edi t s i n addi t i on t o any di st r i but i on t hey

r ecei ve as El i gi bl e Cl ozar i l Pur chaser s . The cr edi t s di st r i but ed

t o St at e Ment al Heal t h Agenci es shal l be al l ocat ed t o t he Pl ai nt i f f

St at es i n t he per cent ages set f or t h i n Exhi bi t C . The f ace val ue

of t hat cr edi t i n t he aggr egat e shal l t ot al t hr ee mi l l i on dol l ar s

( $3, 000, 000) . Pl ai nt i f f St at es shal l i n good f ai t h endeavor t o use

t he addi t i onal cr edi t di st r i but ed t o St at e Ment al Heal t h Agenci es

under. t hi s subpar agr aph t o t r eat Pat i ent s who ar e not ot her wi se

qual i f i ed f or Medi cai d benef i t s f or cl ozapi ne t her apy under any

st at e or f eder al pr ogr am.

Sandoz shal l make payment s t o NORD i n addi t i on t o any payment

or di st r i but i on i t ot her wi se i s commi t t ed t o make t o NORD i n t he

amount of t hr ee mi l l i on dol l ar s ( $3, 000, 000) . Sandoz shal l pay

t hi s addi t i onal $3, 000, 000 t o NORD on t he condi t i on t hat NORD shal l

use t he addi t i onal payment under t hi s subpar agr aph t o t r eat new

Pat i ent s wi t h Cl ozar i l who do not ot her wi se qual i f y f or Medi cai d

r ei mbur sement under any appl i cabl e st at e or f eder al pr ogr am.

C. Set t l ement Account . No l at er t han t en ( 10) days af t er t he

Cour t ' s f i nal appr oval of t hi s Set t l ement , Def endant s shal l make

avai l abl e t o t he Set t l ement Admi ni st r at or a Set t l ement Account

est abl i shed, mai nt ai ned, and f unded by t he Def endant s cont ai ni ng

t he sum of t en mi l l i on dol l ar s ( $10, 000, 000) , l ess t he amount t hat
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gover nment al El i gi bl e Cl ozar i l Pur chaser s t ake cr edi t s i n l i eu of

cash payment s and t he cash payment s t o whi ch El i gi bl e Cl ozar i l

Pur chaser s woul d have been ent i t l ed except t hat such Pur chaser s

chose t o opt out of t he Set t l ement . The par t i es ant i ci pat e and

expect t hat t hi s sum wi l l be suf f i ci ent t o pay t hose Per sons

ent i t l ed t o cash payment s .

I n t he event t hat val i d cl ai ms f or payment exceed t he

Set t l ement Account amount , pl us accr ued i nt er est , Def endant s shal l

make . such addi t i onal payment s t o t he Set t l ement Account as ar e

necessar y t o pay such cl ai ms f or t he cash payment s l ess t he cash

payment s t o whi ch El i gi bl e Cl ozar i l Pur chaser s woul d have been

ent i t l ed except t hat such Pur chaser s chose t o opt out of t he

Set t l ement . The cash payment shal l be pr ovi ded by a negot i abl e

i nst r ument ( check) gover ned by t he appl i cabl e pr ovi si ons of t he

Uni f or m Commer ci al Code and shal l be val i d f or and t he under l yi ng

obl i gat i on shal l t er mi nat e si x ( 6) mont hs f r om t he dat e of t he

i nst r ument .

Sandoz shal l be sol el y r esponsi bl e f or t he f i l i ng of al l t ax

r et ur ns, i f any, r equi r ed by any f eder al , st at e, or any ot her

gover nment al ent i t y wi t h r espect t o t he Set t l ement Account .

D . St at e Cost s and Fees . No l at er t han t en ( 10) days af t er

t he Cour t ' s pr el i mi nar y appr oval of t hi s Set t l ement , Def endant s

shal l pay t wo mi l l i on ei ght y t housand dol l ar s ( $2, 080, 000) t o

Washi ngt on as r ei mbur sement f or t he l i t i gat i on cost s and at t or neys'

f ees i ncur r ed by Pl ai nt i f f St at es . The payment shal l be hel d i n

escr ow by Washi ngt on pendi ng t he Cour t ' s f i nal appr oval of t hi s

, \ f

	

set t l ement Agr eement

	

page 17



Set t l ement . The di st r i but i on of t hi s payment and any i nt er est

accr ued shal l be det er mi ned by t he At t or neys Gener al of t he

Pl ai nt i f f St at es at t hei r excl usi ve opt i on and di scr et i on l i mi t ed

onl y as set f or t h i n t hi s Par agr aph VI . D. The At t or ney Gener al f or

each Pl ai nt i f f St at e shal l det er mi ne t he use and di sposi t i on of t he

payment t o hi s or her St at e under t hi s Par agr aph VI . D. The payment

shal l be used by Pl ai nt i f f St at es sol el y f or one or mor e of t he

f ol l owi ng si x ( 6) pur poses, as det er mi ned by t he At t or ney Gener al

of each Pl ai nt i f f _ St at e, at her or hi s excl usi ve opt i on and as

ot her wi se consi st ent wi t h l aw:

1 . Payment s t o r ei mbur se t he cost s and expenses of t he

l i t i gat i on i ncur r ed by Pl ai nt i f f St at es or t hei r

agenci es ;

2 . I ncr eased or suppl ement al payment s t o El i gi bl e

Cl ozar i l Pur chaser s, on a pr opor t i onal or per capi t a

basi s, and/ or t he f i r st cl ass post age cost s f or each such

Pur chaser ;

3 . Ant i t r ust enf or cement by t he At t or ney Gener al of such

St at e ;

4 .

	

Payment i nt o a . st at e ant i t r ust r evol vi ng f und ;

5 . Payment i nt o t he t r easur y of such St at e ; and/ or

6 .

	

Payment i nt o a f und excl usi vel y dedi cat ed t o

assi st i ng St at e At t or neys Gener al def r ay t he cost s of

exper t s, economi st s, and consul t ant s i n mul t i st at e

ant i t r ust i nvest i gat i ons and l i t i gat i on .

E. Pr i vat e Pl ai nt i f f Cost s and Fees . No l at er t han t en ( 10)
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days af t er t he Cour t ' s pr el i mi nar y appr oval of t hi s agr eement ,

Def endant s shal l pay one mi l l i on ni ne hundr ed t went y t housand

dol l ar s ( $1, 920, 000) t o Pr i vat e Pl ai nt i f f s' Lead Counsel , whi ch

payment r epr esent s ( 1) i ncent i ve f ees t ot al l i ng ni net y t housand

dol l ar s ( $90, 000) , consi st i ng of t hr ee payment s of t went y- f i ve

t housand dol l ar s ( $25, 000) t o Ri char d Newel l , t he Vi ct or Dauer

Tr ust dat ed 1992, and t he Thr eshol ds, and a payment of f i f t een

t housand dol l ar s ( $15, 000) t o Dor ot hy Sabot ka, and ( 2) one mi l l i on

ei ght hundr ed t hi r t y t housand dol l ar s ( $1, 830, 000) as r ei mbur sement

f or t he l i t i gat i on cost s and at t or neys' f ees i ncur r ed by counsel

f or Pr i vat e Pl ai nt i f f s . The payment shal l be hel d i n escr ow i n an

i nt er est bear i ng account by Pr i vat e Pl ai nt i f f s' Lead Counsel

pendi ng t he Cour t ' s f i nal appr oval of t hi s Set t l ement .

F . Resi due . One hundr ed ni net y ( 190) days af t er al l checks

t o El i gi bl e Cl ozar i l Pur chaser s ar e mai l ed ( i ncl udi ng checks t hat

const i t ut e f i nal r esol ut i on of di sput ed cl ai ms under par agr aph

VI I . E. ) , Def endant s shal l be ent i t l ed t o cl ose t he Admi ni st r at i on

Account and t he Set t l ement Account . Cont empor aneousl y wi t h cl osi ng

t he Admi ni st r at i on Account and Set t l ement Account , t he Def endant s

shal l . make avai l abl e t o t he Set t l ement Admi ni st r at or anot her

account est abl i shed, mai nt ai ned, and f unded by t he Def endant s t hat

cont ai ns t he - sum of at l east $100, 000 ( t he " Combi ned Account " ) ,

whi ch shal l r emai n i n t hat account f or a per i od of f our mont hs

af t er t he account i s made avai l abl e t o enabl e t he Set t l ement

Admi ni st r at or t o pay l at e cl ai ms and Admi ni st r at i on Cost s t hat may

ar i se . At t he end of t hat f our mont h per i od, t he Def endant s may
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cl ose t he Combi ned Account .

Sandoz shal l be sol el y r esponsi bl e f or t he f i l i ng of al l t ax

r et ur ns, i f any, r equi r ed by any f eder al , st at e, or any ot her

gover nment al ent i t y wi t h r espect t o t he Combi ned Account .

The Def endant s shal l honor addi t i onal cr edi t s di st r i but ed by

t he Set t l ement Admi ni st r at or t o t he ext ent al l El i gi bl e Cl ozar i l

Pur chaser s ar e not ot her wi se compensat ed ( t he " Resi due Cr edi t " ) .

The Resi due Cr edi t shal l be cal cul at ed by t he Set t l ement

Admi ni st r at or and shal l equal t he amount t hat woul d have been

di st r i but ed i f al l El i gi bl e Cl ozar i l Pur chaser s had r ecei ved cash

payment s l ess ( 1) t he cr edi t s- t aken by gover nment al pur chaser s t o

t he ext ent such cr edi t s ar e f or pur chases as El i gi bl e Cl ozar i l

Pur chaser s ( 2) t he cash payment s or cr edi t s t o whi ch El i gi bl e

Cl ozar i l Pur chaser s woul d have been ent i t l ed except t hat such

Pur chaser s chose t o opt out of t he Set t l ement , and ( 3) t he

aggr egat e amount of t he i nst r ument s ( checks) di st r i but ed f r om t he

Set t l ement Account and cashed wi t hi n si x ( 6) mont hs of t he dat e of

t he i nst r ument . The Def endant s est i mat e and Pl ai nt i f f s have t he

r i ght t o conf i r m pur suant t o t he r i ght of i nspect i on under

Par agr aph VI I - A. , t hat t he t ot al val ue of cash payment s and cr edi t s

coul d be si xt een mi l l i on dol l ar s ( $16, 000, 000) , whi ch i ncl udes t he

di st r i but i ons under Par agr aph VI . B . t o El i gi bl e Cl ozar i l

Pur chaser s, St at e Ment al Heal t h Agenci es, and NORD. The Set t l ement

Admi ni st r at or shal l di st r i but e such Resi due Cr edi t t o NORD, upon

t he condi t i on t hat NORD shal l use t he Resi due Cr edi t t o t r eat new

Pat i ent s wi t h Cl ozar i l who do not ot her wi se qual i f y f or Medi cai d

Set t l ement Agr eement

	

page 2 0



r ei mbur sement under any appl i cabl e st at e or f eder al pr ogr am.

G. Set t l ement Admi ni st r at or . The Admi ni st r at i on, Set t l ement ,

and Combi ned Account s shal l be admi ni st er ed by a Set t l ement

Admi ni st r at or j oi nt l y appoi nt ed by t he Case Management St at es,

Pr i vat e Pl ai nt i f f s' Lead Counsel , and Def endant s . The Set t l ement

Admi ni st r at or shal l not act i n a manner cont r ar y t o t he t er ms of

t hi s Set t l ement .

To t he ext ent t her e i s no di sput e concer ni ng a cl ai m pur suant

t o Par agr aph VI I . E . , wi t hi n f or t y- f i ve ( 45) days af t er f i nal

appr oval of t hi s Set t l ement and ent r y of a Fi nal Judgment by t he

Cour t , t he Set t l ement Admi ni st r at or shal l mai l cash payment s,

not i ces of cr edi t , or not i ce of of f set t o a debt f or Cl ozar i l t o

ever y El i gi bl e Cl ozar i l Pur chaser and/ or St at e Ment al Heal t h

Agency . The Set t l ement Admi ni st r at or shal l cont empor aneousl y mai l

copi es of t he not i ces of cr edi t s and of f set s t o Sandoz . Ni net y

( 90) days af t er such cash payment s ar e mai l ed, t he Set t l ement

Admi ni st r at or shal l send an addi t i onal not i ce by f i r st cl ass mai l

t o al l El i gi bl e Cl ozar i l Pur chaser s who wer e sent a check t hat has

not yet been cashed .

VI I . CLAI MS PROCEDURE

A.

	

Def endant s agr ee t o under t ake al l r easonabl y necessar y

ef f or t s t o i dent i f y pr el i mi nar i l y ever y El i gi bl e Cl ozar i l Pur chaser

and t he amount s of cash payment s or cr edi t s t hat such Pur chaser i s

or mi ght be ent i t l ed t o under t he t er ms of t hi s Set t l ement no l at er

t han t hi r t y ( 30) days af t er t he dat e of t hi s Set t l ement . Fur t her ,

Def endant s shal l make avai l abl e t o counsel f or pl ai nt i f f s at a
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mut ual l y agr eeabl e t i me and pl ace t hei r empl oyees, agent s, and

r ecor ds wi t hi n t hei r cust ody, possessi on, or cont r ol as may be

r equi r ed by pl ai nt i f f s' counsel t o ver i f y t he compl et eness and

accur acy of Def endant s' pr el i mi nar y i dent i f i cat i on . Pl ai nt i f f s

shal l be ent i t l ed t o r evi ew dur i ng t he cour se of such exami nat i on

any i nf or mat i on i n t he cust ody, possessi on, or cont r ol of

Def endant s as wi l l show t he i dent i t y of r et ai l pur chaser s dur i ng

t he per i od bet ween Febr uar y 1, 1990 and Jul y 31, 1991 . I n

conduct i ng such exami nat i on, pl ai nt i f f s agr ee t o use t hei r best

ef f or t s t o l i mi t t hei r r equest s f or access t o onl y t hose document s

and per sons as may be necessar y t o i nsur e t he compl et eness and

accur acy of def endant s' pr el i mi nar y i dent i f i cat i on .

B. Wi t hi n t hi r t y ( 30) days f ol l owi ng pr el i mi nar y appr oval of

t hi s Set t l ement by t he Cour t , not i ce of t hi s Set t l ement , i n t he

f or m at t ached as Exhi bi t D or what ever f or m of not i ce i s appr oved

by t he Cour t , wi l l be gi ven by f i r st cl ass mai l t o al l El i gi bl e

Cl ozar i l Pur chaser s pr el i mi nar i l y i dent i f i ed i n Def endant s' r ecor ds

as ent i t l ed t o a di st r i but i on of cash payment s, cr edi t s, or of f set s

t o debt . I ncl uded wi t h t he not i ce shal l be a not i ce t o t he

El i gi bl e Cl ozar i l Pur chaser of t he t ot al amount of t he cash

payment , cr edi t , or of f set t o debt t o whi ch t hat El i gi bl e Cl ozar i l

Pur chaser woul d be ent i t l ed under t hi s Set t l ement .

C.

	

Subj ect t o Cour t appr oval , not i ce of t hi s Set t l ement wi l l

al so be gi ven by publ i cat i on i n t r ade j our nal s . The not i ce shal l

be a f ul l page and shal l be publ i shed i n one i ssue of : ( 1) t he

Jour nal of t he Amer i can Medi cal Associ at i on ; ( 2) t he Amer i can
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Jour nal of Psychi at r y ; ( 3) Psychi at r i c News ; and ( 4) Hospi t al &

Communi t y Psychi at r y . The not i ce shal l gi ve t he name, addr ess, and

t el ephone number of t he Set t l ement Admi ni st r at or , summar i ze t he

Set t l ement , and pr ovi de i nst r uct i ons f or maki ng or cont est i ng a

cl ai m.

D.

	

El i gi bl e Cl ozar i l Pur chaser s i dent i f i ed pur suant t o

Par agr aph VI I . A . or i n r esponse t o t he publ i cat i on not i ce of

Par agr aph VI I . C. shal l r ecei ve Not i ce i n t he f or m of Exhi bi t D by

f i r st - cl ass mai l of t hei r el i gi bi l i t y t o par t i ci pat e i n t hi s

Set t l ement . The Not i ce shal l descr i be t hi s Set t l ement and t he

Fi nal Judgment and shal l i ndi cat e t hat each Per son i dent i f i ed as

an El i gi bl e Cl ozar i l Pur chaser ( 1) wi l l r ecei ve a cash payment i f

t hat Per son, ot her t han a gover nment al ent i t y, t akes no f ur t her

act i on, ( 2) may opt out of t he Set t l ement , ( 3) wi t hi n sevent y f i ve

( 75) days of t he dat e of t he Not i ce r ef er r ed t o i n Par agr aph

VI I . B. , may cont est t he amount of t he cash payment , cr edi t , or debt

of f set , and ( 4) wi l l r ecei ve a cr edi t i f t he El i gi bl e Cl ozar i l

Pur chaser i s a gover nment al ent i t y and t akes no f ur t her act i on, and

may f i l e a cl ai m f or a cash payment i n l i eu of a cr edi t i f such

Pur chaser i s a gover nment al ent i t y .

E . The f ol l owi ng schedul e and pr ocedur e shal l be f ol l owed t o

r ecei ve, r evi ew, appr ove, r ej ect , not i f y, and r econsi der cl ai ms or

di sput es concer ni ng cl ai ms ( a " cl ai m" ) :

1 .

	

On or bef or e ni net y ( 90) days af t er not i ce of

pr el i mi nar y appr oval of t hi s Set t l ement i s mai l ed or t en ( 10)

days af t er f i nal appr oval of t hi s Set t l ement , whi chever i s
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l at er , t he par t i es wi l l det er mi ne t he val i di t y of each cl ai m.

A cl ai m obj ect ed t o by t he Case Management St at es, Pr i vat e

Pl ai nt i f f s' Lead Counsel , or Def endant s on r easonabl e gr ounds

shal l be deemed t o be r ej ect ed .

2 . On or bef or e ni net y- f i ve ( 95) days af t er not i ce of

pr el i mi nar y appr oval of t hi s Set t l ement i s mai l ed or f i f t een

( 15) days af t er f i nal appr oval of t hi s Set t l ement , whi chever

i s l at er , t he Set t l ement Admi ni st r at or shal l not i f y by f i r st

cl ass mai l any Per son whose cl ai m has been r ej ect ed . The

not i f i cat i on shal l st at e t he r easons f or t he r ej ect i on and

descr i be t he per son' s r i ght t o r econsi der at i on and appeal .

3 . On or bef or e one hundr ed f i f t een ( 115) days af t er

not i ce of pr el i mi nar y appr oval of t hi s Set t l ement i s mai l ed

or t hi r t y- f i ve ( 35) days af t er f i nal appr oval of t hi s

Set t l ement , whi chever i s l at er , any Per son whose cl ai m has

been r ej ect ed may r equest r econsi der at i on and may pr esent

f ur t her evi dence t o suppor t t he cl ai m.

4 . On or bef or e one hundr ed t hi r t y- f i ve ( 135) days af t er

not i ce of pr el i mi nar y appr oval of t hi s Set t l ement i s mai l ed

or f i f t y- f i ve ( 55) days af t er f i nal appr oval of t hi s

Set t l ement , whi chever i s l at er , t he par t i es shal l not i f y such

Per sons of t he r esul t s of t he r econsi der at i on .

5 . On or bef or e one hundr ed f i f t y- f i ve ( 155) days af t er

not i ce of pr el i mi nar y appr oval of t hi s Set t l ement i s mai l ed

or sevent y- f i ve ( 75) days af t er f i nal appr oval of t hi s

Set t l ement , whi chever i s l at er , any Per son whose cl ai m r emai ns
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r ej ect ed may pet i t i on t he Cour t f or a f i nal det er mi nat i on of

t he val i di t y of t he r equest .

VI I I . COOPERATI ON AND I MPLEMENTATI ON

A. The par t i es shal l appl y t o t he Cour t f or pr el i mi nar y and

f i nal appr oval of t hi s Set t l ement as soon as pr act i cabl e af t er t he

execut i on of t hi s Set t l ement . The par t i es t o t hi s Set t l ement

bel i eve i t t o be f ai r , r easonabl e, and adequat e and i nt end t o

asser t t hat posi t i on t o al l cour t s r evi ewi ng t he f ai r ness,

r easonabl eness, and adequacy of t hi s Set t l ement .

B . The par t i es agr ee t o cooper at e f ul l y t o i mpl ement t he

t er ms and condi t i ons of t hi s Set t l ement , and speci f i cal l y t o make

ever y r easonabl e cooper at i ve ef f or t t o i dent i f y Pur chaser s ent i t l ed

t o benef i t s pur suant t o t hi s Set t l ement . Def endant s shal l r equi r e

any t hi r d par t i es over whom t hey have cont r ol t o pr ovi de any

r ecor ds mai nt ai ned by t hose t hi r d par t i es and cal l ed f or under t hi s

Set t l ement .

C. The par t i es may ext end t he t i me per i ods set f or t h i n t hi s

Agr eement .

D. Except as ot her wi se pr ovi ded i n t hi s Set t l ement , t he

par t i es wai ve . any f ur t her cl ai ms f or cost s and at t or neys' f ees,

except as may be i ncur r ed by Pl ai nt i f f s t o moni t or or enf or ce t he

Fi nal Judgment or t hi s Set t l ement .

E. The par t i es agr ee t hat a Fi nal Judgment , i n a f or m

subst ant i al l y si mi l ar t o t hat at t ached as Exhi bi t A, may be ent er ed

by t he Cour t f ol l owi ng f i nal appr oval of t hi s Set t l ement i n

accor dance wi t h 15 U. S . C . § 15c and Rul e 23 of t he Feder al Rul es
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of Ci vi l Pr ocedur e .

F . Thi s Set t l ement shal l not be used or const r ued by any

per sonas an admi ssi on of l i abi l i t y by ei t her Def endant t o any

par t y or per son .

G. I f f or any r eason t hi s Set t l ement i s not appr oved by t he

Cour t , t he Admi ni st r at i on and Set t l ement Account s may be cl osed by

Def endant s af t er payment of out - of - pocket cost s and expenses

i ncur r ed i n t he admi ni st r at i on of t hi s Set t l ement pr i or t o t he dat e

of Cour t di sappr oval . I n any event , Pl ai nt i f f s shal l r et ai n f ul l

r i ght s t o asser t any and al l causes of act i on agai nst Def endant s .

I X . BENEFI T AND BI NDI NG EFFECT

A . The t er ms of t hi s Set t l ement shal l be bi ndi ng on, and

shal l i nur e t o t he benef i t of , t he par t i es and t hei r successor s .

The par t i es expr essl y di scl ai m any i nt ent i on t o cr eat e r i ght s under

t hi s Set t l ement t hat may be enf or ced by any ot her per son under any

ci r cumst ances what soever , except as speci f i ed by t hi s Par agr aph I X.

B. The t er ms of t hi s Set t l ement may be ent er ed i nt o by t he

At t or ney Gener al of any St at e ( ot her t han a Pl ai nt i f f St at e) who

wi t hi n 60 days af t er t he dat e of t hi s Set t l ement t akes t he

f ol l owi ng act i on ( t he " Joi ni ng At t or neys Gener al " ) :

1 .

	

a . Si gns a set t l ement agr eement , i n t he f or m of

Exhi bi t E ( " Joi ni ng Set t l ement " ) , and

b . Fi l es t he execut ed Joi ni ng Set t l ement and a

Compl ai nt agai nst Def endant s, subst ant i al l y i n t he

f or m of Exhi bi t F i n t he Uni t ed St at es Di st r i ct

Cour t f or t he Nor t her n Di st r i ct of I l l i noi s as a
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r el at ed case, or

2 . Desi gnat es t he At t or ney Gener al of any or al l of t he

Case Management St at es t o r epr esent such St at e pur suant t o

4G of t he Cl ayt on Act , 15 U. S. C . § 15g, and t o f i l e a

Compl ai nt and si gn a Joi ni ng Set t l ement on behal f of such

St at e ; and ser ves not i ce, subst ant i al l y i n t he f or m of Exhi bi t

G by f i r st cl ass mai l upon Def endant s, t he Case Management

St at es, and Pr i vat e Pl ai nt i f f s' Lead Counsel expr essl y

not i f yi ng t hem of i t s i nt ent t o par t i ci pat e i n t he t er ms of

t hi s Set t l ement .

C. Def endant s shal l si gn each Joi ni ng Set t l ement wi t h a

Joi ni ng At t or ney Gener al i n t he f or m of Exhi bi t E wi t hi n f i ve ( 5)

busi ness days af t er r ecei pt .

X . TERM

Thi s Set t l ement shal l become ef f ect i ve as of t he day and year

f i r st wr i t t en above, and shal l t er mi nat e t en year s af t er t he dat e

of t hi s Set t l ement or t he dat e of t he l ast payment or di st r i but i on

of a cash payment , whi chever i s l at er .

XI . MI SCELLANEOUS

A. Thi s Set t l ement and t he Exhi bi t s cont ai n t he ent i r e

agr eement and under st andi ng of t he par t i es . Ther e ar e no

addi t i onal pr omi ses or t er ms of t hi s Set t l ement ot her t han t hose

cont ai ned i n' t hi s Set t l ement .

	

Thi s Set t l ement shal l not be

modi f i ed except i n wr i t i ng si gned by each of t he par t i es her et o or

by t hei r aut hor i zed r epr esent at i ve .

B . The r emedi es and r i ght s pur suant t o t hi s Set t l ement shal l

be i n addi t i on t o any ot her r i ght or r emedy t hat may be avai l abl e
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t o Pl ai nt i f f St at es . Thi s Set t l ement shal l i n no way l i mi t or

r est r i ct t hose ot her r i ght s or r emedi es .

C.

	

Thi s Set t l ement may be execut ed by counsel f or t he par t i es

and shal l become ef f ect i ve when execut ed by al l of t he par t i es .

Thi s Set t l ement may be execut ed on separ at e si gnat ur e pages or i n

count er par t s wi t h t he same ef f ect as i f al l par t i es had si gned t he

same i nst r ument

AGREED AND CONSENTED TO:

The St at e of Mi nnesot a

	

Sandoz, Phar maceut i cal s Cor por at i on

By :

	

By :
Honor abl e Huber t H. Humphr ey I I I

The St at e of Cal i f or ni a

	

Car emar k, I nc .

` ~i onor abl e Dan Lungr en
By :

/ , he St at e of Connect i cut

	

Levi n, Fi shbei n, Sedr an & Ber man

Honor abl e Ri char d Bl ument hal

	

Howar d J . Sedr an

The Commonweal t h of Massachuset t s

	

Kat hl een Mul l en

By :

	

By :
Honor abl e Scot t Har shbar ger

	

Kat hl een Mul l en

The St at e of New Jer sey

	

Cohen, Mi l st ei n, Hausf el d & Tol l

By :

	

By :
Honor abl e Rober t J . Del Tuf o

	

Mi chael D. Hausf el d

The St at e of New Yor k

By :

	

Rober t N. Kapl an
honor abl e Rober t Abr ams
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Kapl an & Ki l shei mer

BY.



ommonweal t h of Vi r gi ni a

Honor abl e Mar y Sue Ter r y

' he St at e of Washi ngt on

Honor abl e Ken Ei kenber r y

he St at e of Al abama

BY:
; Y :

	

Mi chael J . Fr eed
Honor abl e James H. Evans

Phe St at e of Ar i zona

Specks & Gol dber g

By : zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
" Per r y Gol dber g

Al t hei mer &Gr ay

By :

Mer edi t h & Cohen

By :

Gar y L . Specks

3Y :

	

St even J . Gr eenf ogel
Honor abl e Gr ant Woods

Weschl er , Ski r ni ck, Har dwood,
r ~5t at e of Col or ado

	

Hal ebi an & Fef f er

3Y :

	

BY
Honor abl e Gal e Nor t on

	

Rober t Ski r ni ck

Phe St at e of Del awar e

	

Saver i & Saver i

3y :

	

By
Honor abl e Char l es M. Ober l y I I I

	

Gui do Saver i

t he Di st r i ct of Col umbi a

3y
Honor abl e John Payt on

t ' he St at e of Fl or i da

BY :
Honor abl e Rober t A. But t er wor t h

Much, Shel i st , Fr eed, Denenber g,
Anent & Ei ger , P. C .

y
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By .

By :

By :

By .

By .

By .

C

C~- )

'

	

St at e of I daho

Honor abl e Lar r y EchoHawk

The St at e of I l l i noi s

Honor abl e Rol and W. Bur r i s

The St at e of I owa

By .

Honor abl e Bonni e Campbel l

The St at e of Kansas

Honor abl e Rober t T . St ephan

The St at e of Mai ne

Honor abl e Mi chael E . Car pent er

The St at e of Mar yl and

Honor abl e J . Joseph Cur r an, Jr .

The St at e of Mi ssour i

Honor abl e Wi l l i am L . Webst er

The St at e of New Hampshi r e

Honor abl e John P. Ar nol d
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BY :
Honor abl e Lacy H. Thor nbur g

The St at e of Ohi o

By :
Honor abl e Lee Fi sher

The St at e of Okl ahoma

By .

Honor abl e Susan B. Lovi ng

The St at e of Or egon

' ' St at e of Nor t h Car ol i na

Honor abl e Char l es Cr ookham

The Commonweal t h of Pennsyl vani a

Honor abl e Er nest D. Pr eat e, Jr .

The St at e of Sout h Car ol i na

BY:
Honor abl e T . Tr avi s Medl ock

The St at e of Sout h Dakot a

BY:
Honor abl e Mar k Bar net t

The St at e of Tennessee

By .
Honor abl e Char l es W. Bur son
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St at e of Texas

By :

Honor abl e Dan Mor al es

The St at e of Ut ah

By :
Honor abl e Paul Van Dam

The St at e of West Vi r gi ni a

By :

Honor abl e Mar es Pal umbo

The St at e of Wi sconsi n

By :

Honor abl e James E . Doyl e

SO ORDERED:
( Pr el i mi nar y Appr oval )

SO ORDERED:
( Fi nal Appr oval )

6 : r l h\ set t l el 2 . nyl
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Exhi bi t l et t er

	

Subst ance of Exhi bi t

Exhi bi t A

	

Fi nal Judgment

LI ST OF EXHI BI TS

Exhi bi t B

	

Not i ce of Fi nal Appr oval of Set t l ement

Exhi bi t C

	

Al l ocat i on of Cr edi t s t o St at e Ment al Heal t h
Agenci es

Exhi bi t D

	

Not i ce of Pr el i mi nar y Appr oval of Set t l ement

Exhi bi t E

	

Joi ni ng Set t l ement

Exhi bi t F

	

Joi ni ng Compl ai nt

Exhi bi t G

	

Desi gnat i on t o Joi n
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I N RE : CLOZAPI NE ANTI TRUST

	

)
LI TI GATI ON )

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - )

Thi s Document Rel at es To : .

	

)
Al l Act i ons

	

)

UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF I LLI NOI S

MDL 874
Consol i dat ed Case No . : 91- C- 2431

Honor abl e Har r y D. Lei nenweber

FI NAL JUDGMENT

WHEREAS, t he St at es of Cal i f or ni a, Col or ado, Connect i cut ,

Fl or i da, I owa, Mai ne, Mar yl and, Massachuset t s, Mi nnesot a, New

Hampshi r e, New Jer sey, New Yor k, Nor t h Car ol i na, Ohi o, Or egon,

Pennsyl vani a, Tennessee, Texas, Ut ah, Vi r gi ni a, Washi ngt on, West

Vi r gi ni a, and Wi sconsi n f i l ed t hei r compl ai nt s i n t hese pr oceedi ngs

on December 18, 1990 ; Sout h Dakot a f i l ed i t s Compl ai nt on Januar y

10, 1991 ; Ar i zona f i l ed i t s Compl ai nt on Febr uar y 7, 1991 ; I daho

f i l ed i t s Compl ai nt on Febr uar y 13, 1991 ; Kansas f i l ed i t s

Compl ai nt on Febr uar y 19, 1991 ; Del awar e and t he Di st r i ct of

Col umbi a f i l ed t hei r Compl ai nt s on Febr uar y 20, 1991 ; Mi ssour i

f i l ed i t s Compl ai nt on Febr uar y 26, 1991 ; Okl ahoma f i l ed i t s

Compl ai nt on Mar ch 11, 1991 ; Al abama and Sout h Car ol i na f i l ed t hei r

Compl ai nt s on Mar ch 15, 1991 ; I l l i noi s f i l ed i t s Compl ai nt on June

26, 1991 ; Joi ni ng St at es, _

	

f i l ed t hei r Compl ai nt s on

( col l ect i vel y r ef er r ed t o as " St at e Compl ai nt s" ) , seeki ng damages

and i nj unct i ve r el i ef agai nst Def endant s, asser t i ng f eder al and

st at e ant i t r ust cl ai ms on t hei r own behal f as pur chaser s and

pot ent i al pur chaser s of Cl ozar i l , and as par ens pat r i ae on behal f
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of nat ur al per sons r esi di ng i n Pl ai nt i f f St at es who have pur chased

Cl ozar i l dur i ng t he per i od of t he al l eged conspi r acy ; and

WHEREAS, Ri char d Newel l , Vi ct or Dauer , Dor ot hy Sabot ka, and

The Thr eshol ds f i l ed t hei r compl ai nt s on November 2, 1990, December

3, 1990, Apr i l 1992, and by mot i on dat ed Oct ober 29, 1991 ( t he

" Pr i vat e Compl ai nt s" ) , seeki ng damages and i nj unct i ve r el i ef ,

asser t i ng f eder al ant i t r ust cl ai ms on t hei r own behal f as di r ect

pur chaser s of Cl ozar i l , and seeki ng t o r epr esent a cl ass of di r ect

pur chaser s of Cl ozar i l ; and

WHEREAS, Sandoz and Car emar k deny t he al l egat i ons set f or t h

i n t he St at e Compl ai nt s and t he Pr i vat e Compl ai nt s ( col l ect i vel y

t he " Compl ai nt s" ) ; and

WHEREAS, Pl ai nt i f f s and def endant s Sandoz and Car emar k,

t hr ough t hei r r espect i ve at t or neys, have consent ed t o t he ent r y of

t hi s Fi nal Judgment wi t hout t r i al or adj udi cat i on of any i ssue of

f act or l aw and wi t hout t hi s Fi nal Judgment const i t ut i ng evi dence

or admi ssi on by any par t y wi t h r espect t o any i ssue of f act or l aw;

and

WHEREAS, not i ce of t he Set t l ement was gi ven pur suant t o Cour t

Or der i n accor dance wi t h 15 U. S . C. § 15c and Rul e 23 of t he Feder al

Rul es of Ci vi l Pr ocedur e . The Cour t r evi ewed t he t er ms of t he

Set t l ement Agr eement , t he submi ssi ons of par t i es i n suppor t of i t ,

and t he comment s r ecei ved i n r esponse t o t he not i ces . Af t er a

hear i ng hel d on , t he Cour t appr oved t he Set t l ement

Agr eement on

NOW, THEREFORE, wi t hout any f ur t her adj udi cat i on of any i ssue

Exhi bi t A t o Set t l ement Agr eement

	

page 2



of f act or l aw or admi ssi on of wr ongdoi ng, and upon t he mot i on of

al l par t i es, i t i s her eby

ORDERED, ADJUDGED AND DECREED as f ol l ows :

I . JURI SDI CTI ON

Thi s Cour t has j ur i sdi ct i on over t he subj ect mat t er of and

par t i es t o t hi s act i on . The Compl ai nt s st at e cl ai ms agai nst

def endant s Sandoz and Car emar k under Sect i ons 1 and 2 of t he

Sher man Act , 15, U . S . C. §§ 1 and 2 .

	

The St at e Compl ai nt s al so st at e

cl ai ms agai nst def endant s Sandoz and Car emar k under st at e ant i t r ust

and consumer pr ot ect i on l aw . The Cour t has j ur i sdi ct i on over t he

st at e ant i t r ust and consumer pr ot ect i on l aw cl ai ms pur suant t o t he

doct r i ne of pendent j ur i sdi ct i on .

I I . DEFI NI TI ONS

As used i n t hi s Fi nal Judgment , t he f ol l owi ng def i ni t i ons

shal l appl y :

A. " Car emar k" means def endant Car emar k, I nc . , a Cal i f or ni a

cor por at i on, i t s pr edecessor s, subsi di ar i es, di vi si ons, gr oups, and

af f i l i at es cont r ol l ed by Car emar k, i t s successor s and assi gns, and

t hei r r espect i ve di r ect or s, of f i cer s, empl oyees and

r epr esent at i ves, and t hei r r espect i ve successor s and assi gns .

B . " Case Management St at es" means t he Of f i ces of t he

At t or neys Gener al of t he St at es of Cal i f or ni a, Connect i cut ,

Massachuset t s, Mi nnesot a, New Jer sey, New Yor k, Vi r gi ni a, and

Washi ngt on .

C.

	

" Cl ozapi ne" i s an ant i psychot i c pr escr i pt i on dr ug f or t he

t r eat ment of schi zophr eni a manuf act ur ed or sol d by Sandoz under t he
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t r ade name " Cl ozar i l . "

D . " Def endant s" means Sandoz and Car emar k col l ect i vel y .

E . " El i gi bl e Cl ozar i l Pur chaser s" means al l Pur chaser s who

pur chased Cl ozar i l f r om Def endant s under CPMSR ( Cl ozar i l Pat i ent

Management Syst em) on or bef or e May 31, 1991 .

F . " Joi ni ng St at es" means t he St at es of

G. " Moni t or i ng ser vi ces" means phar macy, di st r i but i on and

del i ver y, bl ood dr awi ng, r ecor d keepi ng, and cl i ni cal l abor at or y

ser vi ces, or ot her di agnost i c t echni ques used t o det ect t he medi cal

condi t i on known as agr anul ocyt osi s, ei t her i ndi vi dual l y or i n any

combi nat i on of such ser vi ces .

H .

	

" NORD" means t he Nat i onal Or gani zat i on f or Rar e Di seases .

I . " Pat i ent " means a nat ur al per son t o whom Cl ozapi ne i s

admi ni st er ed under t he super vi si on of a physi ci an .

J . " Per son" means any nat ur al per son, cor por at i on, st at e,

count y, par i sh, muni ci pal i t y, ot her pol i t i cal subdi vi si on of a

st at e, gover nment agency, gover nment - sponsor ed pr ogr am,

par t ner shi p, ot her busi ness ent i t y, est at e, t r ust , and any ot her

ent i t y r ecogni zed by l aw .

K. " Pl ai nt i f f St at es" means t he St at es of Wi sconsi n, West

Vi r gi ni a, Washi ngt on, Vi r gi ni a, Ut ah, Texas, Tennessee, Sout h

Dakot a, Sout h Car ol i na, Pennsyl vani a, Or egon, Okl ahoma, Ohi o, Nor t h

Car ol i na, New Yor k, New Jer sey, New Hampshi r e, Mi ssour i , Mi nnesot a,

Massachuset t s, Mar yl and, Mai ne, Kansas, I owa, I l l i noi s, I daho,

Fl or i da, Del awar e, Connect i cut , Col or ado, Cal i f or ni a, Ar i zona, and

Al abama, and t he Di st r i ct of Col umbi a, i n t hei r sover ei gn and
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pr opr i et ar y capaci t i es, on behal f of St at e bur eaus, agenci es, and

depar t ment s, and as par ens bat r i ae on behal f of al l nat ur al per sons

r esi di ng i n such St at es . I n addi t i on, t he St at e of Connect i cut

r epr esent s as par ens pa i ae al l Per sons r esi di ng i n t he St at e of

Connect i cut .

L . " Pr i vat e Pl ai nt i f f s" means Ri char d Newel l , Vi ct or Dauer ,

Dor ot hy Sabot ka, and The Thr eshol ds .

M. " Pr i vat e Pl ai nt i f f s Lead Counsel " means Per r y Gol dber g and

Howar d J . Sedr an .

N . " Pr ovi der " means a per son who pr escr i bes, di spenses, or

or der s Cl ozapi ne f r om Sandoz or f r om a whol esal er appr oved by

Sandoz, i ncl udi ng, but not l i mi t ed t o, pr ovi der s such as f eder al ,

st at e, and l ocal gover nment agenci es, communi t y ment al heal t h

pr ovi der s, managed heal t h car e pr ovi der s, pr i vat e agenci es,

phar maci es, and physi ci ans .

O . " Pur chaser " means :

1 . any Per son who buys Cl ozapi ne on hi s or her own

behal f or f or a Pat i ent t o t he ext ent he or she i s not

r ei mbur sed by a gover nment agency ; and

2 . any st at e agency or any agency of a pol i t i cal

subdi vi si on of a st at e t hat pays f or Cl ozapi ne pr ovi ded

t o a pat i ent .

P . " Sandoz" means Sandoz Phar maceut i cal s Cor por at i on,

Del awar e cor por at i on, i t s di r ect or s, of f i cer s, empl oyees, agent s,

and r epr esent at i ves, i t s pr edecessor s, subsi di ar i es, di vi si ons,

gr oups, and af f i l i at es cont r ol l ed by Sandoz, i t s successor s and
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assi gns, and t hei r r espect i ve di r ect or s, of f i cer s, empl oyees and

r epr esent at i ves, and t hei r r espect i ve successor s and assi gns .

Q. " Set t l ement Agr eement " means t he set t l ement agr eement

bet ween Pl ai nt i f f s and Def endant s pr esent ed t o t he Cour t by mot i on

f or Pr el i mi nar y Appr oval on or about August 13, 1992 .

I I I . PUBLI C I NTEREST

Gi ven t he compl ex nat ur e of t hi s l i t i gat i on, t he cost s

pr evi ousl y i ncur r ed and l i kel y t o be i ncur r ed i n pr osecut i ng t hi s

act i on t o r esol ut i on, t he uncer t ai nt i es i nher ent i n t hi s

l i t i gat i on, t he agr eement t o hal t cer t ai n conduct al l eged t o be

cont r ar y t o t he publ i c i nt er est and t o make payment s t o El i gi bl e

Cl ozar i l Pur chaser s or ot her cl ai mant s under t he Set t l ement , and

t he set t l ement bet ween Pl ai nt i f f s and Def endant s Sandoz and

Car emar k, as evi denced by t he Set t l ement Agr eement f i l ed i n t hi s

act i on, t he Set t l ement Agr eement i s adj udged t o be f ai r ,

r easonabl e, adequat e, and i n t he best i nt er est s of t he par t i es and

t he publ i c .

I V . APPLI CABI LI TY

A . The pr ovi si ons of t hi s Fi nal Judgment shal l appl y t o

def endant s Sandoz and Car emar k, t hei r of f i cer s, di r ect or s, agent s,

empl oyees, successor s, and . assi gns, and t o al l ot her per sons,

par t ner s, j oi nt vent ur er s, af f i l i at es and any per sons i n act i ve

concer t or par t i ci pat i on wi t h any of t hem, who r ecei ve act ual

not i ce of t hi s Fi nal Judgment by per sonal ser vi ce or ot her wi se .

B.

	

For set t l ement pur poses, t he f ol l owi ng cl ass i s cer t i f i ed :

Al l per sons, f i r ms or ot her ent i t i es i n t he Uni t ed

St at es who or whi ch on or bef or e May 31, 1991, have
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pur chased or coul d have pur chased Cl ozapi ne and bl ood
t est i ng moni t or i ng ser vi ces or f or whom Cl ozar i l was
pr escr i bed or coul d have been pr escr i bed under t he
" Cl ozar i l Pat i ent Management Syst em" , excl udi ng t he
def endant s, t hei r of f i cer s and i mmedi at e f ami l y member s
of such per sons and t he Pl ai nt i f f St at es and t he Joi ni ng
St at es t hat i n t hei r pr opr i et ar y capaci t i es have
pur chased Cl ozapi ne under CPMS .

V. I NJUNCTI ON

A . For a per i od of t en ( 10) year s f r om t he dat e of ent r y of

t hi s or der , Sandoz i n connect i on wi t h t he sal e of Cl ozapi ne, i s

or der ed f or t hwi t h t o cease and desi st f r om, di r ect l y or i ndi r ect l y,

or t hr ough any Per son or ot her devi ce :

1 . Requi r i ng any Pat i ent , Pr ovi der , or Pur chaser of

Cl ozapi ne t o pur chase or obt ai n ot her goods or ser vi ces f r om

Sandoz or f r om any Per son desi gnat ed by Sandoz ;

2 . Pr ovi ded, however , t hat not hi ng i n t hi s Judgment

shal l pr event Sandoz f r om r equi r i ng Pr ovi der s t o pr ovi de

moni t or i ng ser vi ces f or Pat i ent s or conf i r m t hat moni t or i ng

Pat i ent s i n or der t o obt ai n

pr ovi so, Sandoz may det er mi ne t o

Pr ovi der s who f ai l t o agr ee t o

of Pat i ent moni t or i ng

ser vi ces ar e pr ovi ded t o

Cl ozapi ne . Pur suant t o t hi s

cease suppl yi ng Cl ozar i l t o

pr ovi de or conf i r m t he pr ovi si on

ser vi ces, but onl y i f :

a . Sandoz det er mi nes : ( a) wi t hi n t hi r t y ( 30) days

of Sandoz' s r ecei pt of t he Pr ovi der ' s r equest t hat Sandoz

suppl y Cl ozapi ne, t hat t he Pr ovi der has not under t aken

t o pr ovi de moni t or i ng ser vi ces or ot her wi se conf i r m t hat

moni t or i ng ser vi ces ar e or shal l be pr ovi ded, or ( b) t hat
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t he Pr ovi der has, af t er havi ng been suppl i ed wi t h

Cl ozapi ne, f ai l ed t o pr ovi de moni t or i ng ser vi ces or

adequat el y conf i r m t hat moni t or i ng ser vi ces ar e pr ovi ded ;

b . Wi t hi n seven ( 7) days of Sandoz' s det er mi nat i on

t hat i t wi l l not suppl y or wi l l st op suppl yi ng Cl ozapi ne

f or t he r easons l i st ed i n Par agr aph V. A . 2 . a . , Sandoz

shal l : ( a) not i f y t he Pr ovi der i n wr i t i ng of i t s

det er mi nat i on ; ( b) speci f i cal l y i dent i f y f or t he Pr ovi der

al l bases f or t hat det er mi nat i on ; ( c) pr ovi de a

descr i pt i on of accept abl e met hods f or pr ovi di ng

Cl ozapi ne, and ( d) pr ovi de a copy of t he Fi nal Judgment ;

c . Sandoz' s det er mi nat i on i s based sol el y on

cr i t er i a t hat ar e ( a) publ i cl y avai l abl e or avai l abl e on

d . Sandoz not i f i es, t o t he ext ent known t o Sandoz,

each Pat i ent or guar di an ( i f t he Pat i ent has a guar di an) ,

of t he t er mi nat i on of t he Pat i ent ' s Pr ovi der as soon as

pr act i cabl e ;

e . Sandoz not i f i es t he Case Management St at es,

Pr i vat e Pl ai nt i f f s Lead Counsel , and t he At t or ney Gener al

of t he St at e i n whi ch t he Cl ozar i l i s pr escr i bed,

di spensed, or or der ed, i n wr i t i ng, wi t hi n seven ( 7) days

of any det er mi nat i on t o r ef use t o suppl y or cease t o
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suppl y ser vi ces r el at ed t o Cl ozar i l t o any Pr ovi der or

pr ospect i ve Pr ovi der f or f ai l ur e t o meet t he cr i t er i a

r ef er r ed t o i n Par agr aph V . A. 5 . ; and

3 . Sandoz shal l not seek an addi t i onal excl usi ve

mar ket i ng per i od f or Cl ozar i l i n i t s pr esent f or m beyond

Sept ember 16, 1994 . Thi s l i mi t at i on shal l not appl y t o any

excl usi vi t y t hat Sandoz may obt ai n under t he pat ent or ot her

l aws of t he Uni t ed St at es by r eason of any new, i mpr oved, or

changed manuf act ur i ng pr ocess, means of del i ver y, or

composi t i on of Cl ozar i l .

4 . Sandoz shal l not i f y Pl ai nt i f f s of i t s i mpl ement at i on

of any changes i n t he cr i t er i a cur r ent l y i n ef f ect . Sandoz

shal l gi ve t he Case Management St at es and Pr i vat e Pl ai nt i f f s

Lead Counsel t went y ( 20) days pr i or not i ce of t he

i mpl ement at i on of such change . I f such change i s mandat ed by

a r egul at or y agency, Sandoz shal l gi ve as much advance not i ce

as i s pr act i cabl e under t he ci r cumst ances .

5 . A copy of t he cr i t er i a i n ef f ect on t he dat e t he

Fi nal Judgment i s ent er ed shal l be f i l ed by Sandoz wi t h t he

Cour t and ser ved upon t he Case Management St at es and Pr i vat e

Pl ai nt i f f s Lead Counsel wi t hi n t went y ( 20) days of ent r y of

t he Fi nal Judgment .

6 . Sandoz shal l make avai l abl e t o manuf act ur er s of

Cl ozapi ne and Pr ovi der s t he i nf or mat i on i t col l ect s and

mai nt ai ns r egar di ng Cl ozapi ne Pat i ent s who have suf f er ed

adver se r eact i ons t o Cl ozapi ne, by advi si ng such manuf act ur er s

0"
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and Pr ovi der s whet her speci f i c Pat i ent s ar e aut hor i zed t o

r ecei ve Cl ozapi ne . Sandoz shal l make t hi s i nf or mat i on

avai l abl e at cost . For pur poses of t hi s Par agr aph V . A. 6 . ,

cost shal l be pr esumed t o be t en dol l ar s ( $10) or l ess per

Pat i ent . Sandoz may r equi r e manuf act ur er s of Cl ozapi ne and

Pr ovi der s f or such manuf act ur er s t o whom i t pr ovi des adver se

r eact i on i nf or mat i on t o r eci pr ocat e by pr ovi di ng t o Sandoz t he

i nf or mat i on such manuf act ur er s and Pr ovi der s col l ect and

mai nt ai n r egar di ng Cl ozapi ne Pat i ent s who have suf f er ed

adver se r eact i ons t o Cl ozapi ne .

I n addi t i on, Sandoz shal l make avai l abl e t o r esear cher s,

at not mor e t han cost , al l r el evant dat a mai nt ai ned by Sandoz

per t ai ni ng t o t he occur r ence of adver se r eact i ons t o

Cl ozapi ne, i ncl udi ng, but not l i mi t ed t o, dat a on dosage,

bl ood char act er i st i cs, st at i st i cs concer ni ng t he on- set of

agr anul ocyt osi s or ot her adver se r eact i ons . Such dat a shal l

be made avai l abl e by Sandoz on such t er ms and condi t i ons and

subj ect t o such r est r i ct i ons on use and di scl osur e as Sandoz

gener al l y est abl i shes f or t he r el ease of pr oduct dat a t o

r esear cher s . Wi t hi n t en ( 10) days of Sandoz' s r ef usal t o

pr ovi de dat a t o any Per son who cl ai ms t o be a r esear cher who

woul d be ent i t l ed t o dat a under t hi s subpar agr aph, Sandoz

shal l pr ovi de not i ce t o t he Case Management St at es and Pr i vat e

Pl ai nt i f f s Lead Counsel of such r ef usal , expl ai ni ng t he basi s

f or Sandoz' s r ef usal .

B .

	

Upon ent r y of a Fi nal Judgment , Sandoz shal l pr ovi de a
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f i f t een per cent ( 15%) r ebat e of t he whol esal e pr i ce f or Cl ozar i l

t o Pat i ent s on SSDI ( Soci al Secur i t y Di sabi l i t y I ncome) f or t he

per i od begi nni ng wi t h t he ear l i er of t he Fi nal Judgement becomei ng

Fi nal under Par agr aph I ( A) of t he Set t l ement Agr eement or Oct ober

1, 1992 t hr ough Sandoz' s r emai ni ng excl usi ve mar ket i ng per i od f or

Cl ozar i l ( Sept ember 16, 1994) . Sandoz, t hr ough NORD, shal l pr ovi de

t hi s r ebat e t o Pat i ent s t hat pr ovi de pr oof accept abl e t o NORD t hat

( 1) t hey ar e on SSDI , ( 2) t hey ar e not el i gi bl e f or any ot her

publ i c assi st ance t o pay f or Cl ozar i l , and ( 3) t he Cl ozar i l has

been pur chased on t hei r behal f . The obl i gat i on of Sandoz t o

pr ovi de t hi s r ebat e shal l be subj ect t o t he f ol l owi ng condi t i ons :

( 1) maki ng such r ebat es shal l not be det er mi ned by any St at e or

f eder al gover nment al ent i t y t o r equi r e Sandoz t o r educe t he pr i ce

of Cl ozar i l t o Medi cai d ; and ( 2) i n i t s sol e di scr et i on, Sandoz

shal l have t he r i ght t o l i mi t t he number of Pat i ent s r ecei vi ng

r ebat es t o t wo t housand ( 2, 000) .

C. For a per i od of t en ( 10) year s f r om t he dat e of ent r y of

t hi s Fi nal Judgment , Car emar k, i n connect i on wi t h t he sal e of

Cl ozapi ne, i s her eby or der ed, upon t he wr i t t en r equest of t he Case

Management St at es, t o t ake any r easonabl e act i on t o ensur e t hat t he

i nj unct i ve pr ovi si ons of Par agr aph V. ar e i mpl ement ed, i ncl udi ng

but not l i mi t ed t o t he obl i gat i ons i mposed on Sandoz under

Par agr aph V. A . Thi s obl i gat i on shal l i ncl ude ( 1) not i f yi ng, t o t he

ext ent known t o Car emar k, each Pat i ent or guar di an ( i f t he Pat i ent

has a guar di an) , of t he t er mi nat i on of t he Pat i ent ' s Pr ovi der under

Par agr aph V . A. 2 . as soon as pr act i cabl e, and ( 2) maki ng avai l abl e,
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wi t h t he appr oval and aut hor i zat i on of Sandoz, t hat i nf or mat i on

t hat Car emar k pr ovi des t o Sandoz t o t hose Per sons t o whom Sandoz

i s obl i gat ed t o pr ovi de t he i nf or mat i on under Par agr aph V. A. 6 . I n

addi t i on, Car emar k shal l cease and desi st f r om, di r ect l y or

i ndi r ect l y, or t hr ough any Per son or ot her devi ce t o f aci l i t at e or

ot her wi se assi st Sandoz t o evade or avoi d t he i nj unct i ve pr ovi si ons

of Par agr aph V. A .

D . Not hi ng i n t hi s Fi nal Judgment shal l r equi r e Sandoz or

Car emar k t o di scl ose i nf or mat i on t hat i s pr ot ect ed by any

r equi r ement s of pat i ent conf i dent i al i t y unl ess t he Per son

r equest i ng di scl osur e i s act i ng as a Pr ovi der of Cl ozapi ne t o t he

Pat i ent about whom t he i nf or mat i on i s r equest ed .

VI . NOTI CE PROVI SI ONS

For t he pur pose of secur i ng compl i ance wi t h t hi s Fi nal

Judgment , def endant s Sandoz and Car emar k shal l pr ovi de copi es of

t he st at ement subst ant i al l y i n t he f or m at t ached t o t he Set t l ement

Agr eement as Exhi bi t B, descr i bi ng t hi s Set t l ement and t he Fi nal

Judgment t o : ( 1) al l of f i cer s and empl oyees of def endant s Sandoz

and Car emar k wi t h super vi sor y aut hor i t y over t he manuf act ur e or

mar ket i ng of Cl ozar i l or Cl ozar i l - r el at ed ser vi ces wi t hi n f our t een

( 14) days of ent r y of t he Fi nal Judgment and ( 2) al l El i gi bl e

Cl ozar i l Pur chaser s wi t hi n f or t y f i ve ( 45) days of t he Fi nal

Judgment . The mai l i ng t o El i gi bl e Cl ozar i l Pur chaser s shal l

i ncl ude t he l et t er s r ef er r ed t o par agr aph VI . G of t he Set t l ement

Agr eement .

VI I . I NSPECTI ON
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Upon pr ovi di ng r easonabl e not i ce, St at e Pl ai nt i f f s shal l be

per mi t t ed access dur i ng nor mal busi ness hour s t o Def endant s' books,

l edger s, r ecor ds, cor r espondence, and memor anda f or t he pur pose of

det er mi ni ng or secur i ng compl i ance wi t h t hi s Fi nal Judgment and t he

Set t l ement Agr eement . Upon pr ovi di ng r easonabl e not i ce and wi t h

cause t o bel i eve t hat t he Fi nal Judgment or t he Set t l ement have not

been compl i ed wi t h, St at e Pl ai nt i f f s may al so t ake st at ement s under

oat h of any of t he empl oyees of def endant s Sandoz and Car emar k f or

t he pur pose of det er mi ni ng or secur i ng compl i ance wi t h t he Fi nal

Judgment and t hi s Set t l ement . I n addi t i on, not hi ng i n t hi s Fi nal

Judgment shal l l i mi t t he i nvest i gat i ve aut hor i t y of any St at e

At t or ney Gener al ar i si ng under st at e l aw . Not hi ng her ei n shal l

l i mi t t he r i ght of Pr i vat e Pl ai nt i f f s Lead Counsel t o enf or ce t he

i nj unct i ve pr ovi si ons set f or t h i n Par agr aph V of t hi s Fi nal

Judgment .

VI I I . TERM

Thi s Fi nal Judgment shal l expi r e t en ( 10) year s f r om t he dat e

of ent r y .

I X . ENTRY

The Cour t di r ect s t hat t hi s Fi nal Judgment be ent er ed i n t hi s

case i n accor dance wi t h Feder al Rul e of Ci vi l Pr ocedur e 54( b) .

Ther e i s no j ust r eason f or del ay i n t he ent r y of f i nal j udgment .

X. I NCORPORATI ON OF SETTLEMENT AGREEMENT : ORDER: FEES

The Set t l ement Agr eement i s appr oved i n i t s ent i r et y and i s

i ncor por at ed by r ef er ence and made an or der of t hi s Cour t . I n f ul l

and f i nal set t l ement of t he monet ar y cl ai ms, i ncl udi ng at t or ney
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0)

f ees and cost s, set f or t h i n t he Compl ai nt s, def endant s Sandoz and

Car emar k ar e or der ed t o make t he payment s and/ or pr ovi de t he

cr edi t s as set f or t h i n t he Set t l ement Agr eement .

At t or neys' f ees and cost s payabl e t o Pl ai nt i f f St at es shal l

be appor t i oned among t he st at es as det er mi ned by t he At t or neys

Gener al of t he Pl ai nt i f f St at es at t hei r excl usi ve opt i on and

di scr et i on, l i mi t ed as pr ovi ded i n t he Set t l ement Agr eement . The

payment of at t or neys' f ees and cost s t o t he Pr i vat e Pl ai nt i f f s'

Counsel as set f or t h i n t he Set t l ement Agr eement i s appr oved . The

i ncent i ve awar d payment s t o Ri char d Newel l ( $25, 000) , t he Vi ct or

Dauer Tr ust dat ed 1992 ( $25, 000) , t he Thr eshol ds ( $25, 000) , and

Dor ot hy Sabot ka ( $15, 000) ar e appr oved .

XI . CONTI NUI NG JURI SDI CTI ON

Jur i sdi ct i on of t hi s case i s r et ai ned f or t he pur pose of

enabl i ng any par t y t o t hi s Fi nal Judgment t o appl y t o t hi s Cour t

at any t i me f or such f ur t her or der s and di r ect i ons as may be

necessar y or appr opr i at e f or t he const r uct i on or car r yi ng out of

t hi s Fi nal Judgment , f or t he modi f i cat i on or t er mi nat i on of any of

i t s pr ovi si ons, f or i t s enf or cement or compl i ance, and f or t he

puni shment of vi ol at i ons of any of i t s pr ovi si ons .

Dat ed :

6 : r l h\ exh- a4 . nyl
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LETTER TO ELI GI BLE CLOZARI L PURCHASERS AFTER FI NAL APPROVAL

Dear Cl ozar i l and CPMS Pur chaser :

I am pl eased t o i nf or m you t hat t he f eder al cour t i n Chi cago
has appr oved t he set t l ement of t he ant i t r ust l awsui t br ought by
t he At t or neys Gener al of 34 st at es and pr i vat e pl ai nt i f f s agai nst
Sandoz Phar maceut i cal s Cor p . and Car emar k, I nc . Those l awsui t s
cl ai med t hat Sandoz and Car emar k i l l egal l y t i ed t he sal e of
Cl ozar i l t o t he sal e of CPMS . Sandoz and Car emar k deni ed t he
al l egat i ons . I n appr ovi ng t he set t l ement , t he cour t f ound t hat
t he set t l ement was f ai r and pr ovi ded adequat e compensat i on t o
el i gi bl e pur chaser s . I encl ose a check or a cr edi t not i ce, whi ch
r epr esent s t he cour t - appr oved r ecover y f or t he Cl ozar i l / CPMS
t r eat ment t hat you pur chased, al ong wi t h a summar y of t he Fi nal
Judgment ent er ed by t he cour t .

Ver y t r ul y your s,
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NOTI CE TO DEFENDANTS' EMPLOYEES OF FI NAL APPROVAL

The f eder al cour t i n Chi cago has appr oved t he set t l ement of
t he ant i t r ust l awsui t br ought by t he At t or neys Gener al of 34 st at es
and pr i vat e pl ai nt i f f s agai nst Sandoz Phar maceut i cal s Cor p . and
Car emar k, I nc . Those l awsui t s cl ai med t hat Sandoz and Car emar k
i l l egal l y t i ed t he sal e of Cl ozar i l t o t he sal e of CPMS . Sandoz
and Car emar k deni ed t he al l egat i ons .

The cour t - appr oved set t l ement pr ovi des a f i nal r esol ut i on of
al l cl ai ms t hat wer e, or coul d have been, asser t ed i n t he l awsui t s
or t hat ar e based on t he f act s al l eged i n t he compl ai nt s i n t hese
act i ons . A copy of t he Fi nal Judgment ent er ed by t he Cour t i s
at t ached . You may have obl i gat i ons and r esponsi bi l i t i es under t he
set t l ement and f i nal j udgment . Pl ease r ead t he j udgment car ef ul l y .

6 : r l h\ exh- b4 . nyl
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St at e Per cent age

Al abama 2 . 04%

Ar i zona 1 . 83%

Cal i f or ni a 14 . 18%

Col or ado 1 . 67%

Connect i cut 1 . 60%

Del awar e 0 . 32%

Di st r i ct of Col umbi a 0 . 30%

Fl or i da 6 . 24%

I daho 0 . 50%

I l l i noi s 5 . 65%

I owa 1 . 34%

Kansas 1 . 21%

Mai ne 0 . 59%

Mar yl and 2 . 30%

Massachuset t s 2 . 86%

Mi nnesot a 2 . 10%

Mi ssour i 2 . 53%

New Hampshi r e 0 . 56%

New Jer sey 3 . 84%

New Yor k 8 . 65%

Nor t h Car ol i na 3 . 26%

Ohi o 5 . 25%

Okl ahoma 1 . 60%

Or egon 1 . 35%

Pennsyl vani a 5 . 76%

f
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Sout h Car ol i na 1 . 73%

Sout h Dakot a 0 . 34%

Tennessee 2 . 42%

Texas 8 . 62%

Ut ah 0 . 86%

Vi r gi ni a 3 . 00%

Washi ngt on 2 . 27%

West Vi r gi ni a 0 . 90%

Wi sconsi n 2 . 34%

6 : r l h\ exh- c2 . nyl



TO:

MAI LED NOTI CE OF PROPOSED SETTLEMENT

ALL PERSONS, WHO PURCHASED OR COULD HAVE
PURCHASED CLOZARI L OR FOR WHOM CLOZARI L WAS
ADMI NI STERED OR COULD HAVE BEEN ADMI NI STERED
UNDER THE CLOZARI L PATI ENT MANAGEMENT SYSTEM
BETWEEN FEBRUARY 1, 1990 AND MAY 31, 1991 .

PLEASE READ THI S NOTI CE CAREFULLY AND I N I TS
ENTI RETY . YOUR RI GHTS WI LL BE AFFECTED BY
LEGAL PROCEEDI NGS I N THI S LI TI GATI ON. I F YOU
ARE A CLOZARI L CLAI MANT ( DESCRI BED BELOW) YOU
MAY BE ENTI TLED TO RECEI VE BENEFI TS UNDER THE
PROPOSED SETTLEMENT DESCRI BED I N THI S NOTI CE .

THE_. LAWSUI TS

L 874

D. Lei nenweber

Ther e ar e now pendi ng i n t he Uni t ed St at es Di st r i ct Cour t f or

t he Nor t her n Di st r i ct of I l l i noi s l awsui t s f i l ed by 34 st at e

at t or neys gener al and f our cl ass act i on l awsui t s .

The l awsui t s al l ege t hat def endant s, Sandoz Phar maceut i cal s,

I nc . and Car emar k, I nc . , vi ol at ed t he ant i t r ust l aws by r ef usi ng

t o sel l Cl ozapi ne unl ess t he pur chaser al so pur chased Cl ozar i l

Pat i ent Management Syst em ( " CPMS" ) , whi ch wer e bl ood moni t or i ng and

ot her ser vi ces pr ovi ded by t he def endant s onl y . The l awsui t s al so

al l ege t hat as a r esul t of def endant s' vi ol at i ons of t he ant i t r ust

l aws, t hose per sons who pur chased Cl ozapi ne under CPMS pai d hi gher
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pr i ces t han t hey woul d ot her wi se have pai d .

The def endant s deny t hose cl ai ms . To avoi d t he f ur t her

expense, i nconveni ence, and bur den of pr ot r act ed l i t i gat i on, Sandoz

and Car emar k have agr eed t o set t l e t hose l awsui t s .

r eached by t he pl ai nt i f f s wi t h t he def endant s and i s summar i zed

bel ow.

SUMMARY OF THE SETTLEMENT

A pr oposed set t l ement , subj ect t o Cour t appr oval , has been

Those who wi l l be bound by t he Set t l ement , i f t he Set t l ement

i s appr oved by t he Cour t , ar e t he f ol l owi ng per sons :

Al l per sons, f i r ms, or ot her
ent i t i es i n t he Uni t ed St at es who
pur chased or coul d have pur chased
Cl ozar i l or t o whom Cl ozar i l was
admi ni st er ed or coul d have been
admi ni st er ed under t he Cl ozar i l
Pat i ent Management Syst em bet ween
Febr uar y 1, 1990 and May 31, 1991
and al l ot her per sons who may have
a cause of act i on based upon t he
cl ai ms set f or t h or t hat coul d have
been set f or t h i n t he compl ai nt s i n
t hese act i ons ( " Cl ozar i l

cl ai mant s" ) .

The set t l ement pr ovi des a f i nal r esol ut i on of al l cl ai ms t hat

wer e, or coul d have been, asser t ed i n t he l awsui t s or t hat ar e

based on t he f act s al l eged i n t he compl ai nt s i n t hese act i ons .

Under t he t er ms of t he set t l ement , payment s t o pur chaser s of

Cl ozar i l under CPMS wi l l t ot al appr oxi mat el y $10 mi l l i on . Each

pur chaser wi l l r ecei ve a payment of $38 . 92 f or each week of

pur chases of t he Cl ozar i l / CPMS package dur i ng t he per i od Febr uar y

1, 1990 t o May 31, 1991 . Pur chaser s t hat ar e gover nment al
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agenci es wi l l r ecei ve t he payment as a cr edi t t owar d pur chases

f r om Sandoz, wi t h t he opt i on t o r ecei ve a check i nst ead of t he

cr edi t .

Def endant s have al so agr eed t o i nj unct i ve r el i ef r equi r i ng

t hem t o cease and desi st f r om r equi r i ng t hat pur chaser s of

Cl ozar i l obt ai n bl ood moni t or i ng and ot her ser vi ces t hr ough Sandoz

or compani es sel ect ed by Sandoz . Sandoz may r equi r e t hat

pr ovi der s of Cl ozar i l ( such as hospi t al s or dr uggi st s) per f or m

bl ood moni t or i ng or conf i r m t hat t hi s ser vi ce has been per f or med,

but may not est abl i sh unr easonabl e r equi r ement s f or Cl ozar i l

pr ovi der s . I f Sandoz r ef uses t o suppl y Cl ozar i l t o a pr ovi der ,

Sandoz must gi ve not i ce t o t he pr ovi der , t he pat i ent , and cer t ai n

gover nment agenci es . Sandoz has al so agr eed t o make por t i ons of

i t s dat abase avai l abl e t o r esear cher s and ot her cl ozapi ne

manuf act ur er s .

Sandoz has al so agr eed not t o seek an addi t i onal excl usi ve

mar ket i ng per i od f or Cl ozar i l i n i t s pr esent f or m beyond Sept ember

16, 1994 .

Def endant s have agr eed t o di st r i but e, t hr ough st at e ment al

heal t h agenci es of t he 34 or i gi nal l i t i gat i ng st at es, cr edi t s wi t h

a val ue of $3 mi l l i on . The st at e ment al heal t h agenci es wi l l i n

good f ai t h endeavor t o use t he cr edi t s t o t r eat pat i ent s who do

not ot her wi se qual i f y f or Medi cai d benef i t s f or cl ozapi ne t her apy

under any st at e or f eder al pr ogr am.

For non- pur chaser cl ai ms f or ot her Cl ozar i l Cl ai mant s who di d

not pur chase Cl ozar i l under CPMS bet ween Febr uar y 1, 1990 and May
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31, 1991, def endant s have agr eed t o pr ovi de $3 mi l l i on t o t he

Nat i onal Or gani zat i on f or Rar e Di seases ( " NORD" ) on t he condi t i on

t hat NORD uses t he payment t o t r eat new Cl ozar i l pat i ent s who do

not ot her wi se qual i f y f or Medi cai d r ei mbur sement under any

appl i cabl e st at e or f eder al pr ogr am.

I n addi t i on, f r om Oct ober 1, 1992 t hr ough Sandoz' s r emai ni ng

excl usi ve mar ket i ng per i od f or Cl ozar i l ( Sept ember 16, 1994) ,

Sandoz agr ees t o pr ovi de a 15% r ebat e f or pur chases of Cl ozar i l

( based on Sandoz' s whol esal e pr i ce f or Cl ozar i l ) t o pat i ent s on

Soci al Secur i t y Di sabi l i t y I ncome ( " SSDI " ) . The r ebat e wi l l be

di st r i but ed t hr ough NORD t o per sons who demonst r at e t o NORD t hat

( 1) t hey ar e on SSDI ; ( 2) t hey ar e not el i gi bl e f or any ot her

publ i c assi st ance t o pay f or Cl ozar i l and ( 3) t he Cl ozar i l has

been pur chased by t hem or on t hei r behal f . The obl i gat i on of

Sandoz t o pr ovi de t hi s r ebat e i s subj ect t o t he condi t i on t hat :

( 1) t he r ebat es ar e not det er mi ned by any st at e or f eder al

gover nment ent i t y t o r equi r e Sandoz t o r educe t he pr i ce of

Cl ozar i l t o Medi cai d and ( 2) Sandoz may l i mi t t he number of

per sons r ecei vi ng t he r ebat es t o 2, 000 SSDI pat i ent s .

The Set t l ement pr ovi des f or t he payment of at t or neys' f ees

and expenses t o counsel f or t he st at es and pr i vat e pl ai nt i f f s i n

t he amount s of $2, 080, 000 and $1, 830, 000 r espect i vel y . I n

addi t i on, t he Set t l ement pr ovi des f or t he payment of i ncent i ve

awar ds t o t he pr i vat e pl ai nt i f f s t ot al l i ng $90, 000 .

Thi s i s onl y a summar y of t he Set t l ement Agr eement . A

compl et e copy of t he Set t l ement Agr eement i s on f i l e wi t h t he
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Of f i ce of t he Cl er k of t he Uni t ed St at es Di st r i ct Cour t f or t he

Nor t her n Di st r i ct of I l l i noi s, 219 Sout h Dear bor n St r eet , Chi cago,

I l l i noi s, whi ch can be exami ned or copi ed dur i ng r egul ar of f i ce

hour s . I nf or mat i on r egar di ng t he pr ocess f or appl yi ng f or t he 15%

r ebat e f or SSDI r eci pi ent s or t he $3 mi l l i on f und t o be

admi ni st er ed by NORD t o pr ovi de Cl ozar i l t o pat i ent s who do not

qual i f y f or Medi cai d can be secur ed by' wr i t i ng t o NORD Cl ozar i l

Assi st ance Pr ogr am, P. O. Box 8923, New Fai r f i el d, CT 06812- 1783 or

by cal l i ng 1- 800- 937- NORD.

I I I .

HOW TO PROTECT YOUR RI GHTS

PLEASE TAKE NOTI CE THAT :

I f you ar e a Cl ozar i l Cl ai mant , you wi l l be ent i t l ed t o

par t i ci pat e i n t hi s set t l ement .

As a Cl ozar i l Cl ai mant , you wi l l be r epr esent ed i n t hi s

l i t i gat i on by counsel f or pl ai nt i f f s . I f you wi sh t o ent er an

i ndi vi dual appear ance i n t hi s l i t i gat i on, you may do so by f i l i ng

a Not i ce of Appear ance wi t h t he Cl er k of t he Cour t of t he Uni t ed

St at es Di st r i ct Cour t f or t he Nor t her n Di st r i ct of I l l i noi s, 219

Sout h Dear bor n St r eet , Chi cago, I l l i noi s, i n MDL No . 874, t oget her

wi t h pr oof of ser vi ce on counsel f or pl ai nt i f f s and def endant s,

addr esses appear bel ow. I f you r et ai n an

r esponsi bl e f or t he f ees and cost s of t he

A.

B .

whose names and

at t or ney, you wi l l be

at t or ney .

C .

el ect i on

You may el ect t o be excl uded f r om t he set t l ement . Any

must be made i n wr i t i ng and post mar ked no l at er t han
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November 6, 1992 . I f you excl ude your sel f , you wi l l not be

per mi t t ed t o shar e i n t he set t l ement , but wi l l r emai n f r ee t o

pur sue, on your own behal f , what ever l egal r i ght s you may have .

I f you wi sh t o excl ude your sel f , send your not i ce of excl usi on t o :

Cl ozapi ne Set t l ement Admi ni st r at or
P . O . Box

D. Because t he r ecor ds pr ovi ded by t he def endant s t o

pl ai nt i f f s i ndi cat e t hat you pur chased Cl ozar i l under CPMS on or

bef or e May 31, 1991, i ncl uded wi t h t hi s Not i ce i s a det er mi nat i on

of your shar e of t he set t l ement pr oceeds accor di ng t o t hose

r ecor ds . Thi s amount i s det er mi ned by mul t i pl yi ng $38 . 92 by t he

number of weeks you pur chased Cl ozar i l under CPMS f r om Febr uar y 1,

1990 t hr ough May 31, 1991 . I f you wi sh t o be a Cl ozar i l Cl ai mant

and r ecei ve t he amount l i st ed on t he package i nser t t hat al so has

your addr ess, you do not need t o t ake any act i on . Your shar e of

t he set t l ement pr oceeds wi l l be sent t o you f ol l owi ng f i nal

appr oval of t hi s set t l ement by t he Cour t . I f you cont est t he

encl osed det er mi nat i on of your shar e, you may send not i ce of your

cl ai m by mi dni ght 1992 t o t he Cl ozapi ne Set t l ement

Admi ni st r at or at t he addr ess l i st ed above, al ong wi t h an

expl anat i on of your cl ai m and any suppor t i ng document at i on . The

Cour t wi l l f i nal l y deci de ( wi t h no r i ght of appeal ) t he amount t o

whi ch you ar e ent i t l ed .

E.

	

I f you do not el ect t o be excl uded f r om t he set t l ement ,

you wi l l be bound by t he t er ms of t he Set t l ement and any j udgment

ent er ed, i f f i nal appr oval i s gr ant ed by t he Cour t .

I V .
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SETTLEMENT HEARI NG

The Cour t wi l l hol d a hear i ng on November

	

, 1992 at 10 : 00

a . m. bef or e t he Honor abl e Har r y D. Lei nenweber , Uni t ed St at es

Di st r i ct Judge, Uni t ed St at es Cour t house, 219 Sout h Dear bor n

St r eet , Chi cago, I l l i noi s f or t he pur pose of det er mi ni ng whet her

t he pr oposed set t l ement i s f ai r , r easonabl e, and adequat e and

whet her t he set t l ement , t he r equest f or at t or neys' f ees and

expenses and i ncent i ve awar ds shoul d be appr oved by t he Cour t .

The hear i ng may be r eschedul ed wi t hout f ur t her not i ce .

You do not need t o appear at t he set t l ement hear i ng or t o

t ake any ot her act i on t o par t i ci pat e i n t he set t l ement . At t he

hear i ng, any- Cl ozar i l Cl ai mant who has not r equest ed excl usi on

f r om t he set t l ement may f i l e obj ect i ons t o t he set t l ement and t he

r equest f or at t or neys' f ees and expenses and t he r equest f or

i ncent i ve awar ds . No per son wi l l be hear d and no paper or br i ef

wi l l be accept ed or consi der ed by t he Cour t unl ess on or bef or e

November 6, 1992, t hat per son f i l es wi t h t he Cl er k of t he Cour t a

st at ement of t he per son' s posi t i on and t he r easons f or t hat

posi t i on, not i ce of whet her t he per son i nt ends t o appear at t he

hear i ng, and copi es of any suppor t i ng paper s or br i ef s . Paper s

f i l ed wi t h t he Cour t must al so be mai l ed t o each of t he f ol l owi ng :

For St at e Pl ai nt i f f s :

	

James Spencer
Speci al Assi st ant At t or ney

Gener al
NCL Tower , Sui t e 1400
445 Mi nnesot a St r eet
St . Paul , Mi nnesot a 55101

Rober t L . Hubbar d
Assi st ant At t or ney Gener al

Ant i t r ust Bur eau
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For Sandoz :

For Car emar k :

For Pr i vat e Pl ai nt i f f s :

l i t i gat i on

120 Br oadway, Sui t e 2601
New Yor k, New Yor k 10271

Dani el R . Shul man
Gr ay, Pl ant , Moot y, Moot y,

& Bennet t , P . A .
3400 Ci t y Cent er
33 Sout h Si xt h St r eet
Mi nneapol i s, MN 55402

Mi chael Sennet t
Bel l , Boyd & Ll oyd
70 West Madi son, Sui t e
Chi cago, I L 60602

Per r y Gol dber g
Specks & Gol dber g
Sui t e 3500

10 Sout h Wacker Dr i ve
Chi cago, I L 60606

Howar d J . Sedr an
Levi n, Fi shbei n, Sedr an &
320 Wal nut St r eet
Sui t e 600
Phi l adel phi a, PA 19106

( A compl et e l i st of t he at t or neys who have appear ed i n t hi s

i s avai l abl e i n t he Cour t f i l e . )

V .

EFFECT OF FI NAL COURT _APPROVAL

I f t he Set t l ement Agr eement i s appr oved, t he Cour t wi l l ent er

an or der and j udgment di smi ssi ng t he l awsui t s on t he mer i t s and

di schar gi ng def endant s f r om al l cl ai ms of Cl ozar i l Cl ai mant s whi ch

wer e, or coul d have been asser t ed i n t he l awsui t s or based on t he

f act s al l eged i n t he compl ai nt s i n t hese pr oceedi ngs .

VI .

I NOUI RI ES

Any i nqui r i es by Cl ozar i l Cl ai mant s

Set t l ement shoul d be addr essed t o :

Exhi bi t D t o Set t l ement Agr eement
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Cl ozapi ne Set t l ement Admi ni st r at or
P. O . Box
Tel ephone

I nqui r i es shoul d not be di r ect ed t o t he Cour t .

Dat ed :

	

Sept ember - , 1992 / s/

Cl er k of t he Uni t ed St at es
Di st r i ct Cour t f or t he
Nor t her n Di st r i ct of I l l i noi s

6 : r l h\ exh- d9m. ny1
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SETTLEMENT AGREEMENT

Thi s Set t l ement Agr eement i s made and ent er ed i nt o t hi s

day of

	

, 1992, by and bet ween t he St at e of Sandoz

Phar maceut i cal s Cor por at i on ( " Sandoz" ) , and Car emar k, I nc .

( " Car emar k" ) .

WHEREAS, t he St at e of

	

f i l ed i t s compl ai nt i n t hi s

pr oceedi ng on

	

, asser t i ng ant i t r ust cl ai ms on i t s own

behal f and as par ens pat r i ae on behal f of nat ur al per sons r esi di ng

i n t he St at e ; and

WHEREAS, Sandoz and Car emar k deny t he al l egat i ons set f or t h

i n t he Compl ai nt ; and

WHEREAS, t he par t i es conf i r m t hat t hey have r ead t he

Set t l ement Agr eement dat ed August 13, 1992, i n I n r e Cl ozapi ne

Ant i t r ust Li t i gat i on , MDL 874 ( N . D . I l l . ) ( HDL) ( t he " Set t l ement " ) .

NOW, THEREFORE, upon t he consent of t he par t i es, t he St at e of

el ect s t o par t i ci pat e i n t he Set t l ement and accept t he t er ms

st at ed i n t he Set t l ement on behal f of t he St at e of

	

and t he

nat ur al per sons ci t i zens of t hat st at e as par ens pat r i ae .

AGREED AND CONSENTED TO:

The St at e of ~]

	

Sandoz Phar maceut i cal s Cor por at i on

By ;

	

By :

Car emar k, I nc .

By :

SO ORDERED:
( Pr el i mi nar y Appr oval )

SO ORDERED:

( Fi nal Appr oval )

6 : r l h\ exh- e . nyl
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UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF I LLI NOI S
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - X

THE STATE OF
BY I TS ATTORNEY GENERAL,

Pl ai nt i f f ,

- agai nst -

	

MDL 874

SANDOZ PHARMACEUTI CALS CORPORATI ON

	

JURY DEMAND
AND CAREMARK I NC. ,

Def endant s .

COMPLAI NT

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - X

Pl ai nt i f f , The St at e of [ ] , by i t s At t or ney Gener al [ ] , br i ngs

t hi s ant i t r ust t yi ng act i on t o r emedy i nj ur i es caused by Sandoz

Phar maceut i cal s Cor por at i on ( " Sandoz" ) and ot her s . Sandoz hol ds

t he excl usi ve r i ght i n t he Uni t ed St at es t o mar ket cl ozapi ne, a

dr ug f or t he t r eat ment of schi zophr eni a . At l east unt i l Apr i l 1,

1991, Sandoz r ef used t o sel l cl ozapi ne unl ess t he buyer al so agr eed

t o pur chase non- dr ug medi cal ser vi ces f r om Sandoz or i t s desi gnee .

No ot her dr ug manuf act ur er i n t he Uni t ed St at es t i es t he sal e of

i t s dr ugs t o non- dr ug ser vi ces ; cl ozapi ne i s not t i ed t o non- dr ug

ser vi ces i n Eur ope . Sandoz uses a cl ozapi ne si de ef f ect ,

agr anul ocyt osi s, t o at t empt t o j ust i f y t hese ant i compet i t i ve act s .

I f i t wer e not i l l egal l y t i ed t o t hese non- dr ug ser vi ces, cl ozapi ne

woul d be mor e wi del y avai l abl e at a much l ower cost . Pl ai nt i f f

seeks t o el i mi nat e t he t i e, r emedy t he har m caused by t he t i e, and

make t he dr ug avai l abl e t o t housands of schi zophr eni a pat i ent s .

Pl ai nt i f f seeks i nj unct i ve r el i ef , damages, and ci vi l penal t i es,
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and compl ai ns and al l eges as f ol l ows :

JURI SDI CTI ON AND VENUE

1 .

	

Thi s compl ai nt i s br ought under §§ 4, 4c, and 16 of t he

Cl ayt on Act , 15 U. S . C. §§ 15, 15c, and 26, t o pr event and r est r ai n

vi ol at i ons of sect i ons 1 and 2 of t he Sher man Act , 15 U. S . C . §§ 1

and 2 . Pendent st at e cl ai ms ar e al so st at ed .

2 . Thi s cour t has j ur i sdi ct i on of t hi s act i on under 28

U. S . C. §§ 1331, 1337 and t he pr i nci pl es of pendent j ur i sdi ct i on .

3 .

	

At al l t i mes r el evant t o t he br i ngi ng of t hi s act i on,

each cor por at i on named as a def endant t r ansact ed busi ness, di d

busi ness, was f ound, or r esi ded i n t he Sout her n Di st r i ct of New

Yor k .

DEFI NI TI ONS

4 .

	

As used i n t hi s compl ai nt :

a . " Agr anul ocyt osi s" means a medi cal condi t i on r esul t i ng

f r om acut e suppr essi on of t he bone mar r ow' s abi l i t y t o pr oduce

whi t e bl ood cel l s . Mi l d or non- acut e suppr essi on of whi t e

bl ood cel l pr oduct i on i s cal l ed " l eukopeni a . "

b .

	

" Bl ood dr awi ng ser vi ces" means t hose medi cal ser vi ces

t hat consi st of t aki ng a bl ood sampl e f r om a pat i ent under

cont r ol l ed condi t i ons f or subsequent anal ysi s . Bl ood dr awi ng

ser vi ces ar e gener al l y pr ovi ded by a phl ebot omi st or nur se

c . " Case admi ni st r at i on ser vi ces" means t hose ser vi ces

desi gned t o gener at e and mai nt ai n r ecor ds t hat t r ack bl ood

dr awi ng, dr ug di spensi ng, and ot her medi cal ser vi ces or

t r eat ment s . Case admi ni st r at i on ser vi ces ar e gener al l y
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pr ovi ded by medi cal per sonnel as par t of medi cal t r eat ment .

d . " Cl ozapi ne" i s an at ypi cal ant i psychot i c neur ol ept i c

dr ug t hat i s a t r i cycl i c di benzodi azepi ne der i vat i ve used f or

t he t r eat ment of schi zophr eni a .

e .

	

" Cl ozar i l " means Sandoz' s t r ade name f or cl ozapi ne .

f . " CPMS" means Sandoz' s pr ogr am f or moni t or i ng

pat i ent s f or agr anul ocyt osi s bef or e, dur i ng, and af t er

admi ni st r at i on of Cl ozar i l . CPMS i ncl udes t he sal e of

Cl ozar i l .

	

Sandoz has r ef er r ed t o CPMS as an acr onym f or

" Cl ozar i l Pat i ent Management Syst em, " " Cl ozar i l Pat i ent

moni t or i ng syst em, " or " Cl ozar i l Post mar ket Sur vei l l ance . "

g . " Dat a base ser vi ces" mean comput er ser vi ces desi gned

t o col l ect and anal yze pat i ent medi cal hi st or y t o t r ack t he

i nci dence of t her apeut i c si de ef f ect s of medi cal t r eat ment .

h . " Di spensi ng ser vi ces" means t he ser vi ces i nvol ved i n

f i l l i ng a pr escr i pt i on f or a dr ug . Di spensi ng ser vi ces ar e

gener al l y pr ovi ded by l i censed phar maci st s .

i .

	

" FDA" means t he Food and Dr ug Admi ni st r at i on of t he

Uni t ed St at es Depar t ment of Heal t h and Human Ser vi ces .

j .

	

" Labor at or y ser vi ces" means t hose ser vi ces t hat

consi st of anal yzi ng t he composi t i on of bl ood sampl es .

PLAI NTI FF

5 . Pl ai nt i f f br i ngs t hi s act i on on i t s own behal f , on behal f

of i t s i nst i t ut i ons, agenci es, depar t ment s, di vi si ons, and

pol i t i cal subdi vi si ons t hat pur chase heal t h car e goods and

ser vi ces, as par ens pat r i ae on behal f of schi zophr eni a pat i ent s and
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ot her nat ur al per sons f or whom pl ai nt i f f may act , and as par ens

pat r i ae on behal f of pl ai nt i f f ' s economy and gener al wel f ar e . The

vi ol at i ons of f eder al and st at e l aw al l eged her ei n have caused l oss

and damage and t hr eat en f ur t her l oss and damage :

a . To pl ai nt i f f and par t i es r epr esent ed by pl ai nt i f f as

pur chaser s of heal t h car e goods and ser vi ces, i ncl udi ng dr ugs

t o t r eat schi zophr eni a ;

b . To schi zophr eni a pat i ent s and ot her nat ur al per sons

who pur chase or who coul d benef i t f r om cl ozapi ne ; and

c . To pl ai nt i f f ' s gener al wel f ar e and economy .

DEFENDANTS AND CO- CONSPI RATORS

6 . Def endant Sandoz Phar maceut i cal s Cor por at i on ( " Sandoz" )

i s a Del awar e cor por at i on wi t h i t s pr i nci pal pl ace of busi ness at

59 Rout e 10, East Hanover , New Jer sey 07936 . Sandoz t r ansact s

busi ness i n t he St at e of [ ] , t he Sout her n Di st r i ct of New Yor k, and

t he Nor t her n Di st r i ct of I l l i noi s .

7 . Def endant Car emar k I nc . ( " Car emar k" ) i s a Cal i f or ni a

cor por at i on wi t h i t s pr i nci pal pl ace of busi ness at 455 Ki ngsbr i dge

Par kway, Li ncol nshi r e, I l l i noi s 60069 . Car emar k t r ansact s busi ness

i n t he St at e of [ ] , t he Sout her n Di st r i ct of New Yor k, and t he

Nor t her n Di st r i ct of I l l i noi s .

8 . Var i ous ot her cor por at i ons, par t ner shi ps, busi ness

ent i t i es, and i ndi vi dual s not named as def endant s, unknown and

known t o pl ai nt i f f , have par t i ci pat ed as co- conspi r at or s i n t he

vi ol at i ons of f eder al and st at e l aw al l eged i n t hi s act i on and have

per f or med act s and made st at ement s i n f ur t her ance of t hose
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vi ol at i ons .

TRADE AND COMMERCE

9 . The act i vi t i es of def endant s and t he co- conspi r at or s t hat

ar e t he subj ect of t hi s compl ai nt ar e wi t hi n t he f l ow of and

subst ant i al l y af f ect i nt er st at e commer ce . A not i nsubst ant i al

vol ume of t r ade and commer ce i s i nvol ved and af f ect ed by t he

vi ol at i ons al l eged i n t hi s compl ai nt .

10 .

	

Subst ant i al quant i t i es of cl ozapi ne and bl ood sampl es ar e

shi pped i n i nt er st at e commer ce .

11 . The manuf act ur e, mar ket i ng, and/ or di st r i but i on of

cl ozapi ne, bl ood dr awi ng ser vi ces, case admi ni st r at i on ser vi ces,

dat a base ser vi ces, and l abor at or y ser vi ces i n t he Uni t ed St at es

occur s, at l east i n par t , t hr ough use of var i ous channel s of

i nt er st at e t r anspor t at i on and communi cat i on .

PRODUCT AND GEOGRAPHI C MARKETS

12 . Cl ozapi ne pr ovi des t r eat i ng physi ci ans and schi zophr eni a

pat i ent s wi t h a uni que pr oduct f or whi ch ot her dr ugs, i ncl udi ng

ot her neur ol ept i cs, ar e not sui t abl e subst i t ut es . Cl ozapi ne

const i t ut es a r el evant pr oduct mar ket f or whi ch a geogr aphi c mar ket

i s t he Uni t ed St at es .

13 .

	

Bl ood dr awi ng ser vi ces pr ovi de t r eat i ng physi ci ans and

schi zophr eni a pat i ent s wi t h a uni que ser vi ce f or col l ect i ng bl ood

f or anal yzi ng t he ef f ect s of medi cal t r eat ment f or whi ch no ot her

ser vi ces ar e sui t abl e subst i t ut es . Bl ood dr awi ng ser vi ces

const i t ut e a r el evant pr oduct mar ket f or whi ch t he geogr aphi c

mar ket i s nor mal l y t he l ocal i t y of t he pat i ent or t r eat i ng
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physi ci an .

14 . Case admi ni st r at i on ser vi ces pr ovi de t r eat i ng physi ci ans

and schi zophr eni a pat i ent s wi t h a uni que ser vi ce f or gat her i ng

i nf or mat i on about medi cal t r eat ment f or whi ch no ot her ser vi ces ar e

sui t abl e subst i t ut es .

	

Case admi ni st r at i on ser vi ces const i t ut e a

r el evant pr oduct mar ket f or whi ch geogr aphi c mar ket i s nor mal l y t he

l ocal i t y of t he pat i ent or t r eat i ng physi ci an .

15 . Dat a base ser vi ces pr ovi de t r eat i ng physi ci ans and

schi zophr eni a pat i ent s wi t h a uni que ser vi ce f or anal yzi ng or

r esear chi ng t he ef f ect s of medi cal t r eat ment f or whi ch no ot her

ser vi ces ar e sui t abl e subst i t ut es . Dat a base ser vi ces const i t ut e

a r el evant pr oduct mar ket f or whi ch a geogr aphi c mar ket i s t he

Uni t ed St at es .

16 . Di spensi ng ser vi ces pr ovi de t r eat i ng physi ci ans and

schi zophr eni a pat i ent s wi t h a uni que ser vi ce f or use of dr ugs as

par t of medi cal t r eat ment f or whi ch no ot her ser vi ces ar e sui t abl e

subst i t ut es . Di spensi ng ser vi ces const i t ut e a r el evant pr oduct

mar ket f or whi ch t he geogr aphi c mar ket i s nor mal l y t he l ocal i t y of

t he pat i ent or di spensi ng phar maci st .

17 . Labor at or y ser vi ces pr ovi de t r eat i ng physi ci ans and

schi zophr eni a pat i ent s wi t h a uni que ser vi ce f or l abor at or y

anal ysi s of bl ood t o t est t he ef f ect s of medi cal t r eat ment f or

whi ch no ot her ser vi ces ar e sui t abl e subst i t ut es . Labor at or y

ser vi ces const i t ut e a r el evant pr oduct mar ket f or whi ch geogr aphi c

mar ket i s nor mal l y t he l ocal i t y of t he pat i ent or t r eat i ng

physi ci an .
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THE MARKET FOR CLOZAPI NE

18 . Schi zophr eni a i s a psychosi s mar ked by wi t hdr awn,

bi zar r e, and somet i mes del usi onal behavi or . The di sease i s

char act er i zed by i nt el l ect ual and emot i onal det er i or at i on, whi ch

i s bot h expensi ve t o t r eat and economi cal l y debi l i t at i ng t o i t s

vi ct i ms . As a r esul t , many schi zophr eni a pat i ent s depend i n par t

on gover nment al ent i t i es f or medi cal ser vi ces .

19 . About 1% of t he Uni t ed St at es popul at i on, 2, 400, 000

peopl e, suf f er f r om t he di sease . 200, 000 of t hese schi zophr eni a

pat i ent s do not r espond adequat el y t o convent i onal t r eat ment . An

est i mat ed 1, 700, 000 schi zophr eni a pat i ent s have been hospi t al i zed

f or schi zophr eni a . About 25% of al l t he beds used f or any medi cal

t r eat ment i n t he Uni t ed St at es ar e used by schi zophr eni a pat i ent s .

20 . The est i mat ed medi cal cost i n t he Uni t ed St at es f or

t r eat ment of schi zophr eni a r uns as hi gh as $40 bi l l i on a year .

21 . At l east 80% of t he i nst i t ut i onal i zed pat i ent s i dent i f i ed

by Sandoz as sui t abl e candi dat es f or Cl ozar i l t r eat ment ar e t r eat ed

at publ i c expense .

22 . Most i n- pat i ent t r eat ment of schi zophr eni a occur s i n

st at e f unded and oper at ed i nst i t ut i ons .

CONVENTI ONAL DRUG THERAPY

23 . Si nce t he mi d- 1960s hal dol , t hor azi ne, chl or pr ozami ne,

and ot her dr ugs ( " st andar d neur ol ept i cs" ) have been used t o t r eat

schi zophr eni a . St andar d neur ol ept i cs r el i eve some sympt oms of t he

di sease, such as vi ol ent behavi or and del usi ons, wi t hout t r eat i ng

ot her s ( schi zophr eni a pat i ent s t r eat ed wi t h st andar d neur ol ept i cs
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gener al l y r emai n wi t hdr awn and apat het i c) .

24 . One maj or adver se si de ef f ect of st andar d neur ol ept i cs

i s t ar di ve dyski nesi a, an of t en i r r ever si bl e syndr ome consi st i ng

of i nvol unt ar y movement or r i gi di t y of t he muscl es . St andar d

neur ol ept i cs cause t ar di ve dyski nesi a at an est i mat ed r at e of 4

cases per 100 pat i ent year s of t r eat ment . St andar d neur ol ept i cs

al so mask t ar di ve dyski nesi a, wi t h t he r esul t t hat t he f ul l scope

of t he si de ef f ect i s evi dent onl y af t er t r eat ment wi t h a st andar d

neur ol ept i c i s di scont i nued .

CLOZAPI NE AND AGRANULOCYTOSI S

25 .

	

Cl ozapi ne t r eat ment i s vast l y super i or t o t r eat ment wi t h

st andar d neur ol ept i cs f or many schi zophr eni a pat i ent s . Cl ozapi ne

r el i eves sympt oms of schi zophr eni a t hat ar e not r el i eved wi t h any

ot her t r eat ment .

	

I n one st udy, 45% of f or mer l y t r eat ment r esi st ent

pat i ent s had i mpr oved enough wi t hi n t wo year s of commenci ng

t r eat ment wi t h Cl ozar i l t o have obt ai ned empl oyment .

26 .

	

Af t er 460 pat i ent year s of Cl ozar i l t r eat ment i n t he

Uni t ed St at es, no Cl ozar i l pat i ent had devel oped t ar di ve

dyski nesi a .

27 . Sandoz cl ai ms t hat cl ozapi ne causes agr anul ocyt osi s i n

1% t o 2% of t he pat i ent s t r eat ed wi t h cl ozapi ne . Undet ect ed

agr anul ocyt osi s may l ead t o deat h f r om i nf ect i on .

28 . Ot her r ecent st udi es of cl ozapi ne pat i ent s have f ound a

r i sk of l eukopeni a of . 2%, wi t h no i nci dence of agr anul ocyt osi s .

29 . I f bl ood t est s ar e per f or med, t he r i sk of l eukopeni a or

agr anul ocyt osi s f r om cl ozapi ne i s est i mat ed . t o be compar abl e t o t he
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r i sk associ at ed wi t h st andar d neur ol ept i cs .

30 . Agr anul ocyt osi s ( and l eukopeni a) have been i dent i f i ed as

si de ef f ect s of ot her dr ugs, i ncl udi ng st andar d neur ol ept i cs,

peni ci l l i n, i bupr of en, and many ot her commonl y used dr ugs . For

exampl e, a hi gh i nci dence of agr anul ocyt osi s - - bet ween 2% and 8% -

- i s associ at ed wi t h t r eat ment wi t h met hi ci l l i n, a f or m of

peni ci l l i n .

31 . Access t o t hese dr ugs, unl i ke Cl ozar i l , i s not

condi t i oned on t he pur chase on non- dr ug ser vi ces .

32 . Moni t or i ng a pat i ent f or t he si de ef f ect s of medi cal

t r eat ment , i ncl udi ng t he r i sk of agr anul ocyt osi s, i s done pr i mar i l y

by t he t r eat i ng physi ci an .

CI AZAPI NE AS THE TYI NG PRODUCT

33 . Unl i ke t he manuf act ur er of any ot her dr ug, Sandoz, at

l east unt i l Apr i l 1, 1991, di st r i but ed cl ozapi ne onl y t hr ough i t s

pr opr i et ar y CPMS syst em. I f a pat i ent want ed t o pur chase

cl ozapi ne, t hat pat i ent was r equi r ed t o al so pur chase t he non- dr ug

ser vi ces of CPMS.

34 . CPMS addr esses onl y one aspect of t he medi cal ser vi ces

t hat must be pr ovi ded t o schi zophr eni a pat i ent s . Even t hough

schi zophr eni a pat i ent s r ecei ve a var i et y of t r eat ment s, i ncl udi ng

t r eat ment s wi t h mor e t han one dr ug, CPMS f ocuses on onl y one dr ug

( Cl ozar i l ) . CPMS al so f ocuses sol el y on one pot ent i al l y f at al si de

ef f ect ( l eukopeni a- agr anul ocyt osi s) associ at ed wi t h t hat dr ug .

Cl ozar i l i s al so associ at ed wi t h t achycar di a ( i ncr eased hear t

r at e) , myocar di t i s ( i nf ect i on of t he hear t l i ni ng) , and ot her
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car di ac pr obl ems . I n addi t i on, about 3% of t he pat i ent s r ecei vi ng

Cl ozar i l exper i ence sei zur es . Hyper t her mi a ( i ncr eased body

t emper at ur e) and hypot ensi on ( l ow bl ood pr essur e) ar e al so

associ at ed wi t h Cl ozar i l t r eat ment .

35 . Because none of t hese ot her pot ent i al l y f at al si de

ef f ect s ar e moni t or ed by CPMS, schi zophr eni a pat i ent s r ecei vi ng

Cl ozar i l must st i l l be moni t or ed by t hei r pr i mar y car e physi ci ans .

TYI NG CLOZAPI NE TO CPMS

36 . I n Ger many, wher e t he sal e of cl ozapi ne i s not t i ed t o

t he sal e of non- dr ug ser vi ces, cl ozapi ne i s avai l abl e at

appr oxi mat el y 2, 500 DM ( $1, 666) per year f or out - pat i ent t r eat ment

and 1, 300 DM ( $866) per year f or i n- pat i ent t r eat ment .

37 . Sandoz has set t he pr i ce of t he t i ed Cl ozar i l / CPMS

package i n t he Uni t ed St at es at $172 per week per pat i ent or $8, 944

annual l y . Sandoz r ef uses, or at l east unt i l Apr i l 1, 1991, r ef used

t o sel l Cl ozar i l t o anyone unl ess t hat per son agr eed al so t o

pur chase t he bl ood dr awi ng ser vi ces, case admi ni st r at i on ser vi ces,

dat a base ser vi ces, di spensi ng ser vi ces, and l abor at or y ser vi ces

of CPMS.

38 . The pur chaser s of Cl ozar i l , i ncl udi ng pl ai nt i f f and

per sons r epr esent ed by pl ai nt i f f , ar e, or at l east unt i l Apr i l 1,

1991, wer e al ways char ged t he same pr i ce r egar dl ess of t he

t r eat ment set t i ng, dosage, or l ocat i on . The cost f or a pat i ent who

does not want or need t o pur chase anyt hi ng ot her t han t he dr ug i s

t he same as t he cost f or a pat i ent who want s t o pur chase t he ent i r e

CPMS package .
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39 . The ext r aor di nar y expense of t he Cl ozar i l / CPMS package

l i mi t s access t o Cl ozar i l t her apy .

40 . By excl usi ve cont r act dat ed Oct ober 2, 1989 wi t h Sandoz

( t he " Car emar k Cont r act " ) , def endant Car emar k pr ovi des t he bl ood

dr awi ng, case admi ni st r at i on, dat a base, and di spensi ng ser vi ces

r equi r ed f or CPMS . Car emar k pr ovi des phl ebot omi st s, nur ses,

comput er per sonnel , and phar maci st s f or t hose ser vi ces . The

Car emar k Cont r act def i nes t he r el at i onshi p bet ween Car emar k and

Sandoz as t hat of i ndependent cont r act or s, not agent s or par t ner s .

Car emar k t akes t i t l e t o al l Cl ozar i l upon del i ver y f r om Sandoz .

41 . Sandoz set s, or at l east unt i l Apr i l 1, 1991, di d set t he

r esal e pr i ce f or t he Cl ozar i l / CPMS package and Car emar k r ecei ves

a f ee f r om Sandoz f or i t s ser vi ces under CPMS at a r at e i n excess

of t he compet i t i ve pr i ce f or i t s ser vi ces

42 . Sandoz' s document s demonst r at e Sandoz i nt ends t o use

t he Car emar k Cont r act t o ext end Sandoz' s cont r ol over cl ozapi ne

i nt o pr of i t f r om t he non- dr ug ser vi ces of CPMS .

	

The " CPMS

Par t ner shi p Eval uat i on" st at es t hat " Cl ozar i l dr ug cost [ i s]

$500/ year [ per pat i ent ] " and t hat " 100% of dr ug r evenue [ wi l l go]

t o Sandoz . " A separ at e l i ne st at es " 50% of CPMS r evenue t o

Sandoz . " The Cl ozar i l Busi ness Pl an al so st at es t hat among t he

" Key I ssues For 1991 and 1992" ar e t o " Mai nt ai n or i ncr ease Sandoz

pr of i t abi l i t y under CPMS . "

43 . For t he f ul l f i f t een year s of t he Car emar k Cont r act ,

Car emar k f or ecl osed act ual and pot ent i al compet i t i on t o Sandoz by

agr eei ng not t o sel l or di st r i but e any pr oduct cont ai ni ng cl ozapi ne
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ot her t han Cl ozar i l . For seven and a hal f year s, Car emar k has

agr eed not t o per f or m any ser vi ces i n connect i on wi t h t he sal e of

any neur ol ept i c t hat coul d compet e wi t h Cl ozar i l .

44 . Sandoz has an excl usi ve cont r act wi t h a l abor at or y t o

per f or m t he l abor at or y ser vi ces f or CPMS . Sandoz r equi r es t he

l abor at or y t o f or ecl ose act ual and pot ent i al compet i t i on t o Sandoz

by agr eei ng not t o pr ovi de l abor at or y ser vi ces f or any non- Sandoz

f or m of cl ozapi ne and by agr eei ng wi t h t he l abor at or y not t o

pr ovi de any CPMS ser vi ces t o anyone ot her t han t he " CPMS

par t i ci pat i ng par t ner s" desi gnat ed by Sandoz . I n exchange, Sandoz

has agr eed t o pay a f ee i n excess of t he compet i t i ve pr i ce f or

l abor at or y ser vi ces .

45 . I n t he Uni t ed St at es, publ i c and pr i vat e hospi t al s,

heal t h mai nt enance or gani zat i ons, and st at e case management syst ems

ar e f ul l y capabl e of per f or mi ng bl ood dr awi ng, case admi ni st r at i on,

dat a base, di spensi ng, and l abor at or y ser vi ces . on an out - pat i ent

basi s, f ami l y member s or ot her s mi ght be abl e t o f aci l i t at e t he

medi cal t r eat ment of t hese pat i ent s .

46 . The Cl ozar i l / CPMS t i e f or ecl oses compet i t i on i n t he

mar ket s f or bl ood dr awi ng, case admi ni st r at i on, dat a base,

di spensi ng, or l abor at or y ser vi ces .

47 . Cont r ar y t o st andar d i ndust r y pr act i ces, Sandoz r ef uses

t o pr ovi de Cl ozar i l t o i ndependent r esear cher s except as par t of

CPMS . Thi s l i mi t s t he ext ent t hat i ndependent t est i ng can ver i f y

Sandoz' s cl ai ms r el at i ng t o agr anul ocyt osi s, devel op new t r eat ment

st r at egi es l i mi t i ng t he need f or CPMS, or devel op equal l y ef f ect i ve
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saf et y st andar ds t o suppor t compet i ng mar ket i ng st r at egi es f or

cl ozapi nes .

FDA APPROVAL

48 . Cl ozapi ne was appr oved by t he FDA on Sept ember 26, 1989 .

Thi s dat e begi ns Sandoz' s f i ve year per i od of excl usi vi t y t o mar ket

cl ozapi ne i n t he Uni t ed St at es . On Febr uar y 5, 1990, Sandoz began

t o mar ket cl ozapi ne under t he t r ade name Cl ozar i l i n t he Uni t ed

St at es .

49 . Sandoz sought t o f ur t her i t s scheme t o f or ecl ose

compet i t i on by descr i bi ng CPMS i n t he pr oduct l abel l i ng and

ot her wi se t o mi sl ead t he publ i c i nt o bel i evi ng t hat CPMS enj oyed

t he FDA' s i mpr i mat ur . Sandoz under t ook t hi s ef f or t even t hough

Sandoz under st ood t hat t he FDA nei t her r equi r ed, appr oved, nor even

consi der ed t he pr opr i et ar y CPMS syst em t hat Sandoz has i mposed .

50 . The pr opr i et ar y CPMS syst em was never a condi t i on or a

r equi r ement of t he FDA' s appr oval of Cl ozar i l . Rat her , as

i nt er pr et ed by t he FDA, t he appr oved l abel l i ng r equi r es onl y t hat

bl ood moni t or i ng be r el i abl y l i nked t o t he use of cl ozapi ne .

51 . Sandoz i nt ended t he appr oved l abel l i ng t o compel

compet i ng dr ug manuf act ur er s t o of f er a si mi l ar di st r i but i on

net wor k f or al l cl ozapi nes .

52 . Ent r y by many dr ug manuf act ur er s i nt o t he cl ozapi ne

mar ket woul d be det er r ed i f t hey wer e unwi l l i ng t o pr ovi de bl ood

dr awi ng, case admi ni st r at i on, dat a base, di spensi ng, and l abor at or y

ser vi ces as a condi t i on t o t he sal e of cl ozapi ne .

FI RST CLAI M FOR RELI EF - SHERMAN ACT SECTI ON 1 -

I LLEGAL TI E

Exhi bi t F t o Set t l ement Agr eement

	

page 1 3



T

	

CLOZAPI NEj CPMS TI E

53 . Pl ai nt i f f r epeat s and r eal l eges each and ever y al l egat i on

cont ai ned i n par agr aphs 1 - 52 wi t h t he same f or ce and ef f ect as

i f her e set f or t h i n f ul l .

54 . Begi nni ng somet i me i n 1985, t he exact dat e unknown t o

pl ai nt i f f , and cont i nui ng t her eaf t er , t o at l east Apr i l 1, 1991,

def endant s Sandoz, Car emar k, and t hei r co- conspi r at or s have

i l l egal l y t i ed t he sal e of t he dr ug cl ozapi ne ( t yi ng pr oduct ) t o

bl ood dr awi ng, case admi ni st r at i on, dat a base, di spensi ng, and

l abor at or y ser vi ces ( t i ed pr oduct s) i n vi ol at i on of sect i on 1 of

t he Sher man Act , 15 U. S . C . § 1 .

55 . The i l l egal t i e consi st s of a cont i nui ng agr eement ,

under st andi ng and concer t of act i on bet ween def endant s and t hei r

co- conspi r at or s, t he subst ant i al el ement s of whi ch ar e :

a . The t yi ng pr oduct i s a separ at e pr oduct f r om t he t i ed

pr oduct s ;

b . t he pur chaser s of cl ozapi ne ar e f or ced t o al so

pur chase al l t he non- dr ug ser vi ces of CPMS ;

c . Sandoz possesses suf f i ci ent economi c power over

cl ozapi ne t o f or ce pur chaser s of cl ozapi ne t o al so pur chase

al l t he non- dr ug ser vi ces of CPMS ;

d . t he t i e r esul t s i n ant i compet i t i ve ef f ect s i n t he

mar ket s f or bl ood dr awi ng, case admi ni st r at i on, dat a base,

di spensi ng, and l abor at or y ser vi ces ; and

e . t he t i e i nvol ves a not i nsubst ant i al amount of

i nt er st at e commer ce i n t he mar ket s f or bl ood dr awi ng, case
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admi ni st r at i on, dat a base, di spensi ng, and l abor at or y

ser vi ces .

56 .

	

The ant i compet i t i ve ef f ect s of t he i l l egal t i e i n

vi ol at i on of Sher man Act Sect i on 1 i n t he mar ket s f or bl ood dr awi ng

ser vi ces, case admi ni st r at i on ser vi ces, dat a base ser vi ces,

di spensi ng ser vi ces, and l abor at or y ser vi ces have been t he

f ol l owi ng, among ot her s :

a . act ual and pot ent i al compet i t i on bet ween Sandoz,

Car emar k, and ot her s i n each of t hese mar ket s have been

el i mi nat ed ;

b . pr i ces f or CPMS have been f i xed, r ai sed, mai nt ai ned,

and st abi l i zed ;

c . act ual and pot ent i al compet i t or s of def endant s i n

each of t hese mar ket s have been i nj ur ed i n t hei r busi ness and

pr oper t y as a r esul t of t he Cl ozapi ne/ CPMS t i e ;

d . hospi t al s, l abor at or i es, and busi nesses t hat ser ve

schi zophr eni a pat i ent s, doct or s and nur ses who t r eat

schi zophr eni a pat i ent s, and ot her busi nesses have been deni ed

t he benef i t s of a f r ee, open, and compet i t i ve mar ket ;

e .

	

schi zophr eni a pat i ent s and ot her i ndi vi dual s f or whom

cl ozapi ne t r eat ment i s i ndi cat ed have been deni ed t he benef i t s

of a f r ee, open, and compet i t i ve mar ket ; and

f . t he publ i c and pl ai nt i f f ' s gener al wel f ar e and

economy have been i nj ur ed .

57 . Thi s i l l egal t i e and t he ef f ect s t her eof ar e cont i nui ng

and wi l l cont i nue unl ess t he i nj unct i ve r el i ef r equest ed bel ow i s
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gr ant ed . Pl ai nt i f f and t he per sons r epr esent ed by pl ai nt i f f have

no adequat e r emedy at l aw .

58 . As a r esul t of t he vi ol at i ons of l aw al l eged i n t hi s

cl ai m, pl ai nt i f f and t he per sons r epr esent ed by pl ai nt i f f have been

i nj ur ed i n t hei r busi ness and pr oper t y i n an amount t hat wi l l be

est abl i shed at t he t r i al of t hi s act i on .

SECOND CLAI M FOR RELI EF - SHERMAN ACT SECTI ON 1 -
PRI CE FI XI NG

59 . Pl ai nt i f f r epeat s and r eal l eges each and ever y al l egat i on

cont ai ned i n par agr aphs 1 - 58 wi t h t he same f or ce and ef f ect as

i f her e set f or t h i n f ul l .

60 . Begi nni ng somet i me i n 1985, t he exact dat e unknown t o

pl ai nt i f f , and cont i nui ng t her eaf t er , unt i l at l east Apr i l 1, 1991,

def endant s Sandoz, Car emar k, and t hei r co- conspi r at or s have

cont i nual l y engaged i n a ver t i cal pr i ce f i xi ng agr eement r el at i ng

t o t he sal e of t he dr ug Cl ozar i l , bl ood dr awi ng, case

admi ni st r at i on, dat a base, di spensi ng, and l abor at or y ser vi ces i n

vi ol at i on of sect i on 1 of t he Sher man Act , 15 U. S . C . § 1 .

61 . The pr i ce f i xi ng agr eement consi st s of a cont i nui ng

agr eement , under st andi ng, and concer t of act i on bet ween def endant s

and t hei r co- conspi r at or s, t he subst ant i al t er ms of whi ch have

been :

a . Sandoz set s t he r esal e pr i ce f or Cl ozar i l , bl ood

dr awi ng, case admi ni st r at i on, dat a base, di spensi ng, and

l abor at or y ser vi ces const i t ut i ng CPMS ;

b . Car emar k has agr eed t o Sandoz' s r esal e pr i ce f or

Cl ozar i l and f or bl ood dr awi ng, case admi ni st r at i on, dat a
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base, and di spensi ng ser vi ces const i t ut i ng CPMS ; and

c . Car emar k r esel l s Cl ozar i l and CPMS at t he agr eed upon

pr i ce .

62 . The ant i compet i t i ve ef f ect s of t he ver t i cal pr i ce f i xi ng

i n vi ol at i on of Sher man Act Sect i on 1 i n t he mar ket s f or Cl ozar i l ,

f or bl ood dr awi ng, case admi ni st r at i on, dat a base, di spensi ng, and

l abor at or y ser vi ces have been t he f ol l owi ng, among ot her s :

a . pr i ces f or CPMS have been f i xed, r ai sed, mai nt ai ned,

and st abi l i zed ;

b . hospi t al s, l abor at or i es, and busi nesses t hat ser ve

schi zophr eni a pat i ent s, doct or s and nur ses who t r eat

schi zophr eni a pat i ent s, and ot her busi nesses have been deni ed

t he benef i t s of a f r ee, open, and compet i t i ve mar ket ;

c .

	

schi zophr eni a pat i ent s and ot her i ndi vi dual s f or whom

Cl ozar i l t r eat ment i s i ndi cat ed have been deni ed t he benef i t s

of a f r ee, open, and compet i t i ve mar ket ; and

d . t he publ i c and pl ai nt i f f ' s gener al wel f ar e and

economy have been i nj ur ed .

63 . Thi s ver t i cal pr i ce f i xi ng and t he ef f ect s t her eof ar e

cont i nui ng and wi l l cont i nue unl ess t he i nj unct i ve r el i ef r equest ed

bel ow i s gr ant ed . Pl ai nt i f f has no adequat e r emedy at l aw.

64 . As a r esul t of t he vi ol at i ons of l aw al l eged i n t hi s

cl ai m, pl ai nt i f f and per sons r epr esent ed by pl ai nt i f f have been

i nj ur ed i n t hei r busi ness and pr oper t y i n an amount t hat wi l l be

est abl i shed at t he t r i al of t hi s act i on .

THI RD CLAI M FOR RELI EF - SHERMAN ACT SECTI ON 2

,

	

MONOPOLI ZI NG CLOZAPI NE
1
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65 .

	

Pl ai nt i f f r epeat s and r eal l eges each and ever y al l egat i on

cont ai ned i n par agr aphs 1 - 64 wi t h t he same f or ce and ef f ect as

i f her e set f or t h i n f ul l .

66 . I n vi ol at i on of Sect i on 2 of t he Sher man Act , 15 U. S . C.

§ 2, def endant Sandoz and ot her s act i ng i n concer t wi t h i t have

knowi ngl y and i nt ent i onal l y and wi t h speci f i c i nt ent t o do so

monopol i zed t he r el evant mar ket f or t he dr ug cl ozapi ne .

67 . The monopol i zat i on of t hi s mar ket has been ef f ect ed by

t he means and t he over t act s descr i bed above . Sandoz' s

monopol i zat i on consi st s of ( 1) l ever agi ng i t s monopol y power over

cl ozapi ne t o gai n compet i t i ve advant age i n t he mar ket s f or bl ood

dr awi ng, case admi ni st r at i on, dat a base, di spensi ng, and l abor at or y

ser vi ces, and ( 2) ext endi ng and mai nt ai ni ng i t s monopol y power over

cl ozapi ne beyond i t s cur r ent f i ve year excl usi ve mar ket i ng per i od .

68 . Sandoz and ot her s act i ng i n concer t wi t h i t i nt ended by

t hei r act i ons t o :

a . cont r ol t he suppl y and pr i ce of ser vi ces i n t he

r el evant mar ket ;

b . el i mi nat e act ual and pot ent i al compet i t i on i n sai d

mar ket ; and

c . excl ude and f or ecl ose ot her per sons f r om

par t i ci pat i ng i n or ent er i ng sai d mar ket .

69 . Thi s monopol i zat i on has had, among ot her t hi ngs, t he

f ol l owi ng ef f ect s :

a . act ual and pot ent i al compet i ng vendor s i n t he

r el evant mar ket s have been r est r ai ned, suppr essed, and
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el i mi nat ed ;

b . pur chaser s i n t he r el evant mar ket s have had t o pay

ar t i f i ci al l y i nf l at ed pr i ces ;

c . act ual and pot ent i al compet i ng vendor s have been

i nj ur ed i n t hei r busi ness and pr oper t y ;

d . hospi t al s t hat car e f or schi zophr eni a pat i ent s,

l abor at or i es, doct or s and nur ses who t r eat schi zophr eni a,

phar maci st s who di spense dr ugs f or schi zophr eni a pat i ent s, and

ot her busi nesses t hat ser vi ce schi zophr eni a pat i ent s have been

deni ed t he benef i t s of a f r ee, open, and compet i t i ve mar ket ;

e . i n pl ace of a f r ee, open, and compet i t i ve mar ket , a

monopol y i n t he r el evant mar ket has been est abl i shed or

mai nt ai ned ;

f .

	

schi zophr eni a pat i ent s and ot her i ndi vi dual s f or whom

cl ozapi ne t r eat ment i s i ndi cat ed have been deni ed t he benef i t s

of a f r ee, open, and compet i t i ve mar ket ; and

g . t he publ i c and pl ai nt i f f ' s gener al wel f ar e and

economy have been i nj ur ed .

70 . The monopol i zat i on and t he ef f ect s t her eof ar e cont i nui ng

and wi l l cont i nue unl ess t he i nj unct i ve r el i ef sought by pl ai nt i f f

i s gr ant ed . Pl ai nt i f f has no adequat e r emedy at l aw .

71 .

	

As . a r esul t of t he vi ol at i ons of l aw al l eged i n t hi s

cl ai m, pl ai nt i f f and t he per sons r epr esent ed by pl ai nt i f f have been

i nj ur ed i n t hei r busi ness and pr oper t y i n an amount t hat wi l l be

est abl i shed at t he t r i al of t hi s act i on .

FOURTH CLAI M FOR RELI EF

GENERAL RESTRAI NT OF TRADE
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72 . Pl ai nt i f f r epeat s and r eal l eges each and ever y al l egat i on

cont ai ned i n par agr aphs 1 - 71 wi t h t he same f or ce and ef f ect as

i f her e set f or t h i n f ul l .

73 . I n vi ol at i on of sect i on 1 of t he Sher man Act , 15 U. S . C .

§ 1, def endant s and t hei r co- conspi r at or s ent er ed i nt o a cont r act ,

combi nat i on, and conspi r acy i n unr easonabl e r est r ai nt of t r ade and

commer ce i n t he mar ket s f or cl ozapi ne and t he non- dr ug ser vi ces

i ncl uded wi t hi n CPMS .

74 . Thi s unl awf ul cont r act , combi nat i on, and conspi r acy and

t he ef f ect s t her eof ar e cont i nui ng and wi l l cont i nue unl ess t he

i nj unct i ve r el i ef r equest ed bel ow i s gr ant ed . Pl ai nt i f f has no

adequat e r emedy at l aw .

75 . As a r esul t of t he vi ol at i ons of l aw al l eged i n t hi s

cl ai m, pl ai nt i f f and t he per sons r epr esent ed by pl ai nt i f f have been

i nj ur ed i n t hei r busi ness and pr oper t y i n an amount t hat wi l l be

est abl i shed at t he t r i al of t hi s act i on .

PRAYER FOR RELI EF

WHEREFORE, Pl ai nt i f f r equest s :

A . That t he Cour t adj udge and decr ee t hat t he def endant s have

commi t t ed t he vi ol at i ons of f eder al and st at e l aw al l eged her ei n ;

B . That t he Cour t enj oi n t he def endant s f r om t yi ng t he sal e

of cl ozapi ne t o t he pur chase of bl ood dr awi ng, case admi ni st r at i on,

dat a base, di spensi ng, and/ or l abor at or y ser vi ces ;

C . That t he def endant s and t hei r di r ect or s, of f i cer s,

empl oyees, agent s, and successor s be enj oi ned and r est r ai ned f r om,

i n any manner , di r ect l y or i ndi r ect l y cont i nui ng or mai nt ai ni ng t he

C
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vi ol at i ons of sect i ons 1 and 2 of t he Sher man Act i n whi ch t hey

been al l eged t o have been engaged, or f r om commi t t i ng any ot her

vi ol at i ons of such st at ut es havi ng a si mi l ar pur pose or ef f ect ;

D . That t he- Cour t voi d t he Car emar k Cont r act dat ed Oct ober

2, 1989 bet ween Car emar k and Sandoz ;

E . That t he Cour t voi d Sandoz' s l abor at or y cont r act dat ed

Apr i l 2, 1990 ;

F . That t he Cour t per manent l y enj oi n t he def endant s and t hei r

di r ect or s, of f i cer s, empl oyees, agent s, and successor s f r om j oi nt l y

owni ng or oper at i ng a t r eat ment pr ogr am, whet her such woul d be

accompl i shed t hr ough mer ger , acqui si t i on, j oi nt - vent ur e, j oi nt

oper at i ng agr eement , or any ot her ar r angement wi t h a si mi l ar

pur pose or ef f ect t o t he Car emar k Cont r act or Sandoz' s l abor at or y

cont r act ;

G . That t he Cour t or der Sandoz t o di vest i t sel f of any

i nt er est i n bl ood dr awi ng, case admi ni st r at i on, dat a base,

di spensi ng, or l abor at or y ser vi ces of CPMS ;

H . That t he Cour t or der Car emar k t o di vest i t sel f of any

i nt er est i n t he mar ket i ng of Cl ozar i l ;

I . That t he Cour t voi d t he Car emar k Cont r act and or der Sandoz

t o di vest i t sel f of al l i nt er est s i n Car emar k i ncl udi ng Sandoz' s

opt i on t o pr ohi bi t Car emar k f r om di st r i but i ng dr ugs t hat compet e

wi t h Cl ozar i l and t o t ake al l ot her act i on r equi r ed t o r est or e t he

mar ket i ng of Cl ozar i l t o t he compet i t i ve post ur e t hat exi st ed pr i or

t o t he Car emar k Cont r act ;

J . That t he Cour t or der Sandoz t o l i cense i t s r i ght t o
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manuf act ur e cl ozapi ne t o t hi r d par t i es ;

K. That pur suant t o sect i ons 4 and 4c of t he Cl ayt on Act , 15

U. S . C. §§ 15, 15c t he Cour t ent er j udgment agai nst def endant s,

j oi nt l y and sever al l y, f or t hr ee t i mes t he amount of damages

suf f er ed by pl ai nt i f f and t he per sons r epr esent ed by pl ai nt i f f as

a r esul t of def endant s' vi ol at i ons of sect i ons 1 and 2 of t he

Sher man Act , 15 U. S . C. §§ 1, 2 ; and

L . That t he pl ai nt i f f be gr ant ed such ot her and f ur t her

r el i ef as t he Cour t may deem j ust and pr oper .

DEMAND FOR JURY TRI AL

Pl ai nt i f f demands a t r i al by j ur y f or each and ever y i ssue

t r i abl e of r i ght t o a j ur y .

Dat ed :

6 : r l h\ exh- f 2 . nyl
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( A. G . Let t er head]

Re : I n r e Cl ozapi ne Ant i t r ust Li t i gat i on , MDL 874 ( 90
C. 6412 ; 91 C. 2431) ( N. D. I l l . ) ( HDL)

Dear Gener al ( s) ( Abr ams, Bl ument hal , Del Tuf o, Ei kenber r y,
Har shbar ger , Humphr ey, Lungr en, and/ or Ter r y] :

Thi s i s t o not i f y you t hat I el ect t o par t i ci pat e i n t he
Set t l ement Agr eement bet ween 34 Pl ai nt i f f St at es, Pr i vat e
Pl ai nt i f f s, Sandoz Phar maceut i cal s Cor p . , and Car emar k, I nc . ' as
par ens uat r i ae on behal f of t he nat ur al per sons r esi di ng i n t hi s
st at e and on behal f of t he St at e .

I her eby desi gnat e t he At t or ney Gener al of ( Cal i f or ni a,

Connect i cut , Massachuset t s, Mi nnesot a, New Jer sey, New Yor k,

Vi r gi ni a, and/ or Washi ngt on) as our r epr esent at i ve f or t he pur pose

of br i ngi ng such act i on, and ent er i ng i nt o t he Set t l ement Agr eement

wi t h Car emar k and Sandoz .

6 : r l h\ exh- g2 . ny1
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Ver y t r ul y your s,

At t or ney Gener al
St at e of
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