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1 ?," IN THE UNITED STATES DISTRICT COURT
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18 CONSENT DECREE AND
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2| THE VONS COMPANIES, INC. T 4
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23 I t BY '_:ﬁ 06_
24 PARTIES AND BACKGROUND
25 Plaintiff, the State of California, has filed a Complaint, alleging violations
26 || of Section 7 of the Clayton Act as amended, (15 U.S.C. § 18). Defendant The
27 | Vons Companies, Inc. (“Vons”) by and through its attorneys, has reviewed this
28 | Complaint and consented to the entry of this Consent Decree and Fina] Judgment
1 .
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(“Consent Decree”) without trial or adjudication of any issue of fact or fa?w herein
and has waived notice of preséntation of this Consent Decree, Complaix%‘; and
service of summons. This Consent Decree does not constitute any evidéﬁce
against or an admission by any party with respect to any issue of law or fact;
herein. ‘ ‘a

Santa Catalina Island Company (“SCICo”), as a Settling Third Party Lessor,
consents to the entry of those Consent Decree provisions apﬁlicable to it without
the filing of a complaint against it, the trial or adjudication of any issue of law or
fact herein, and has waived the filing of a Complaint against it as well as notice of
the presentation of this Consent Decree and service of summons. It has reviewed
the Complaint on file in this case.

Vons has owned and operated a grocery store located at 123 Metropole, in
the City of Avalon from at least 1987. |

Prior to 1999, there was a second grocery store, known as Fred & Sall){: S,
that was independently operated on a site leased from SCICo at 117-119 Catalina
Avenue in the City of Avalon (the “Property™).

On or around March 1, 1999, SCICo offered the lease for the Fred & Sally’s
grocery store, located on the Property, to Vons who accepted the offer and leased
the Property, renaming it “Vons Express.”

SCICo and Vons renewed the lease on an annual basis until December 31,
2004, and, as of January 1, 2005, have continued to renew the lease on a
month-to-month basis.

The State of California, through its Attorney General, has alleged that this
lease constitutes an “acquisition” within the meaning of section 7 of the Clayton
Act and is unlawful under that statute.

The State of California contends that Vons should be required to agree to
certain procedures, prohibitions, transfer of assets, and surrender of the lease and

premises of the Property for the purpose of rectifying the loss of competition
2
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alleged in the Complaint. t,,z;

Vons does not admit and continues to deny that the law has been ?%olated as
alleged in the Complaint, or that the facts as alleged in this Complaint, 67{her than
jurisdictional facts, are true. v

The State of California also contends that SCICo should be required to K
agree to certain procedures regarding the lease of the Property to a new,
independent, grocery store operator also for the purpose of restoring the
seven-year loss of competition from the lease of the Property to Vons alleged in
the Complaint. .

SCICo does not admit and continues to deny that this transaction, the lease
of the Property to Vons, is unlawful and asserts that it has not violated any law
with respect to the subject matter of the Consent Decree.

The State of California, Vons, and SCICo, wish to avoid litigation and to
resolve this controversy on mutually acceptable terms. )

After being notified of the provisions of this Consent Decree, Vons and
SCICo have agreed to be bound by the Consent Decree and there is no just reasoﬂ
for delay in its entry. SCICo has also agreed not to challénge this Court’s
jurisdiction to enter and enforce it.

Insofar aé Vons is concerned, the divestiture of certain assets forms the
essence of this agreement and the parties intend that Vons divest itself of these
assets within the time prescribed by Paragraph V(A) herein if SCICo finds an New
Tenant as that term is defined herein; the State of California intends to require
Vons to attempt to divest these assets, including the lease of the Property, upon the
occurrence of the conditions set forth herein, so that the site can be operated as a
competitive, viable and ongoing grocery store; and Vons has rcpresentéd to the
State of California that it can comply with the obligations set forth in this Consent
Decree.

Insofar as SCICo is concerned, the lease of the Property to a new,

3
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independent, and viable grocery store aperator under certain procedureé%nd
conditions, if such an operator can be found by SCICo, forms the essenégé of this
agreement; the State of California requires SCICo to lease the Property ﬁ}lder
certain procedures and conditions set forth herein so that the Property can be
maintained as a competitive, viable, and ongoing grocery store; and SCICo has’
represented to the State of California that it can comply with the procedures
required below. '

NOW, THEREFORE, before the taking of any testimony, and without trial
or adjudication of any issue of fact or law herein, and upon consent of the State of
California, Vons, and SCICo hereto, it is hereby |

ORDERED, ADJUDGED, AND DECREED as follows:
IL
JURISDICTION

This Court has jurisdiction over the subject matter of this action qnd over
each of the parties hereto. The Complaint states a claim upon which relief ma& be
granted against the Defendant under section 7 of the Clayton Act (15U.S.C. § 18).
The Attorney General for the State of California, Bill Lockyer, has authority to
bring this action on behalf of the State of California in its sovereign capacity
pursuant to Section 16 of the Clayton Act (15 U.S.C. § 26). Although section 7 of
the Clayton Act expressly proscribes only the act of acquiring or accepting a lease,
not selling or offering a lease, the courts can, when the interests of justice require
it, summon third parties before the court to féshion appropriate relief.
Accordingly, this Court has personal and subject matter jurisdiction over the
Settling Third Party Lessor, SCICo. This Court also finds that the Settiing Third
Party Lessor has agreed the terms of this Consent Decree applicable to it and has
agreed not to challenge this Court’s jurisdiction to enter and enforce it.

I
7




Case 2:05-cv-08972-DSF-PJW  Document4  Filed 01/03/2006 Page 5 of 74

N 00 = N W B W N~

[ I A L N N R o R O e I o O e T O I R
o ~1 SN hnh bW N = O O 00 ey U Bl W N e O

-
" Y, " v
1+ @ +* @
.
~— -

&

L i
DEFINITIONS iy

oot
N
P L

As used in this Consent Decree:

A.  “Approved List” means the notice supplied by SCICo of Prospective
New Tenants pursuant to Paragraph VI (F) of the Consent Decree and approved,
by the Attorney General pursuant to that paragraph, as well as any Prospective
New Tenants identified by the Attorney General in accordance with the procedures
detailed in Paragraph VI(F) of this Consent Decree and subject to Court review.

B.  “Assets” means the leasehold interest of Vons in the Property, any
and all Fixtures and Equipment contained therein as set out in Paragraph I1I(G)
below, and the Liquor License. |

C.  “Attorney General” means the Attorney General of the State of
California.

D.  “Candidate New Tenant” means a person or entity which is interested
in leasing the Property for use as a Grocery Store, which has so informed Vons of
that interest, and which has been spéciﬁcally designated in writing as a person or
entity which is interested in leasing the Property (e-mail, facsimile, or first class
mail all being acceptable as a means of effectuating such a designation) by either
SCICo or the Attorney General.

E.  “CPI-U” means the Consumer Price Index (CPI — U, 1982-84 = 100)
for the Los Angeles — Anaheim — Riverside metropolitan area published by the
United States Department of Labor, Bureau of Labor Statistics. If the Index 1s
discontinued, a comparable Index shall be chosen by SCICo subject to the
approval of the Attorney General. If the base period of the Index is changed, the
conversion factor published by the United States government shall be used to
make the necessary adjustment. |

F.  “Divestiture” means the return or surrender of the leasehold interest
in Vons Express by Vons to SCICo for use by the New Tenant, as well as the

5
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transfer of the Fixtures and Equipment and Liquor License to the New "E%nant. ’

G.  “Fixtures and Equipment ” means the items delineated in E:%hibit A,
and which for purposes of this Consent Decree are valued by Vons and the
Attorney General at the aggregate sum of $20,000.

H.  “Grocery Store” means a full-line retail store that carries a wide
variety of food and drink items in standard consumer sizes in particular product
categories, including bakery goods, dairy products, refrigerated and frozen foods
and beverages, fresh and prepared meats and poultry, produce, beverages,
shelf-stable foods, stable food stuffs (such as flour, sugar, coffee, and tea) and
non-food grocery items in standard consumer sizes in particular product categories
(such as soaps, detergent, child care items, paper goods, and health and beauty
aids). |

L “Lease” means the document attached hereto as Exhibit B.

J. “Liquor License” means the alcoholic beverage license associated |
with the Vons Express at 117-119 Catalina Avenue in the City of Avalon on Santa
Catalina Island, Alcoholic Beverage License Number 21-358292, attached hereto
as Exhibit C, which, for purposes of this Consent Decree, is valued by Vons and
the Attorney General in the sum of $20,000.

K. “New Tenant” means a person or entity that, with the prior approval
of the Attorney General, takes tenancy from SCICo of the Property for use as a
Grocery Store under the terms of this Consent Decree at any point within a six
month period following entry of this Consent Decree.

L.  “Prospective New Tenant” means a person or entity which is
interested in leasing the Property for use as a Grocery Store

M. “SCICo” means the Santa Catalina Island Company.

N.  “Search Period” means the period of time set forth in Paragraph VI(E)
of this Consent Decree.

0.  “Substantially Continuous” means being physically present at the

6
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Vons Express for more than fifty percent (50%) of the time the store is fgquired by

.‘-1,_}

the Lease to be open for business. :

P.  “Vons” means The Vons Companies, Inc., a Michigan corﬁgi‘ation,
with its principal place of business located at 618 Michillinda Avenue, Arcadia,
California 91007-1734.

Q.  “Property” means the property, currently known as the “Vons
Express” store, located at 117-119 Catalina Avenue, in the City of Avalon on
Santa Catalina Island.

R.  “Vons Metropole” means the store located at 123 Metropole, in the
City of Avalon on Santa Catalina Island.

IV.
APPLICABILITY

A.  The provisions of this Consent Decree apply to Vons and SCICo,

their successors and assigns, subsidiaries, affiliates, directors, officers, managers,
agents, and employees, and all other persons in active concert or participation with
any of them who have received actual notice of this Consent Decree by personal
service or otherwise. )

B.  Vons shall require, as a condition of the sale or other disposition of
Vons Metropole, that the purchasef agrees to be bound by the provisions of
Paragraphs V(H) and V() of this Consent Decree.

C.  SCICo shall require, as a condition for the sale or other disposition of
the Property, that the purchaser thereof agrees to be bound by the provisions of
this Consent Decree. '

D.  Entry of this Consent Decree does not constitute a trial or an
adjudication of any issue of fact or law, any evidence against, or any admission by,
the State of California, Vons, or SCICo regarding any such issue of fact or law.

E.  Nothing in this Consent Decree creates any rights for any parties
other than the Attorney General, SCICo, and Vons. -

7
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V.
VONS’S OBLIGATIONS

Yons Express ( “Property”)

SCANMED

A.  Vons is directed to continue to operate the Property in a commercially
reasonable manner consistent with its past practice for a period of six (6) months
from the entry of this Consent Decree, or until Vons vacates the Property
following the issuance of a Thirty Day Notice to Quit by SCICo, whichever is
sooner.

B.  Foraperiod of six (6) months from the entry of this Consent Decree
or until Vons vacates the Property following the issuance of a Thirty Day Notice
to Quit from SCICo, whichever is sooner, Vons shall maintain the viability,
marketability and competitiveness of the Prop'erty in a commercially reasonable
manner consistent with its past practice and shall not cause the wasting or
deterioration of the Property, nor shall it cause the Property to be operated ina
manner inconsistent with applicable laws, nor shall it sell, transfer, encumber or
otherwise impair the viability, marketability, or competitiveness of the Assets.
Vons shall conduct or cause to be conducted the business of the Property in the
regular and ordinary course and in accordance with past practice (including
regular repair and maintenance efforts) and shall use reasonable commercial
efforts to preserve existing relationships with third party suppliers, customers,
employees, and others having business relations with the Property, in the ordinary
course of the Property’s business and in accordance with past practice. Vons shall
continue to maintain the inventory of the Property at levels and selection (e.g.,
stock keeping units) consistent with those maintained by Vons at the Property in
the ordinary course of business, consistent with past practice. Vons shall use
reasonable commercial efforts to keep business operations, phyéical facilities,
working conditions, and a work force of equivalent size, training, and expertise

associated with the Property. Included in the above obligations, Vons shall,
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without limitation: Ly

(1)  maintain operations and departments and not reduce hours :at the
Property in accordance with reasonable commercial practices and consiggent with
past practices;

(2) not transfer inventory from the Property other than in the regular
course of business consistent with past practice;

(3) maintain the books and records for the Property to the extent any exist
in accordance with reasonable commercial practices and consistent with past
practices;

(4) make any payment required to be paid under any contract or lease
when due, and otherwise pay all liabilities and satisfy all obligations in a manner
consistent with past practice;

(5) not display any signs or conduct any advertising (e.g., direct mailing,
point-of-purchase coupons) that indicates that Vons is vacating the Property;

77 &6

(6) not conduct any “going out of business,” “close out,” “liquidation,” or
similar sales or promotions at or relating to the Property; and

(7) not change or modify in any material respect the existing advertising
practices, programs and policies for the Property, other than changes in the
ordinary course of business.

C.  Vons shall vacate the Property by the date stated in a Thirty Day
Notice to Quit to be given by SCICo upon execution of the Lease with the New
Tenant, which date shall not be less than thirty (30) calendar days after the Thirty
Day Notice to Quit is given to Vons. Vons agrees that when it vacates the
Property, it will leave the Property in the condition required pursuant to its lease
agreement with SCICo and the provisions of this Consent Decree regarding
Fixtures and Equipment.

D.  Vons shall permit any Candidate New Tenant to have access to

specifically-prepared financial documents for the Property, broken down by

9
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quarter, from the first quarter of 2003 to the last quarter of 2003, as well@s a
speci_ﬁcally-prepared annual financial statement for the year 2002, in acéardance
with a methodology separately agreed to between itself and the Attome}/ltE}encral,
subject to Vons’ right to have a Candidate New Tenant sign the confidentiality
agreement approved by the Attorney General and attached hereto as Exhubit D.

E.  Vons shall permit any such Candidate New Tenant to conduct an
inspection of the physical facilities upon reasonable notice, at a reasonable time,

and for a reasonable duration.

O 00 s N il B W N e

F.  Vons shall not remove any Fixtures or Equipment from the Property

—
<

for a six (6) month period following entry of this Consent Decree; if a New Tenant

e
[a—

is found, ownership of said Fixtures and Equipment shall be transferred to SCICo,

—_—
(&)

at no cost to etther SCICo or, if SCICo so elects, to the New Tenant of the

—_—
w

Property, for use by the New Tenant or any successors to the lease of the Property.

.__.
N

If a New Tenant is not found, Vons will retain ownership of said Fixtures and

ot
N

Equipment.

[
o))

G.  Vons shall take all steps necessary for it to transfer the Liquor

f—
~]

License associated with the Property to thé New Tenant of the Property, including,

J—
oC

but not limited to, selecting an escrow agent to enable the transfer of the Liquor

p—t
o

License. The New Tenant shall be required to pay all transaction and inventory

(]
<

fees and costs associated with the transfer of the Liquor License, including, but

2
p—

not limited to, transfer fees, registration fees, inventory-related charges and fees,

3]
(3]

and escrow fees, up to a maximum of $2,750.00 exclusive of inventory-related .

(A
(VS ]

charges or fees. All other transaction, registration, and escrow costs or fees above

[
g

$2,750.00 shall be borne by Vons with the exception of inventory-related charges

(]
W

or fees. If a New Tenant has not been found within fifteen (15) days after Vons

has vacated the Vons Express in accordance with Paragraph V(A) of this Consent

[ B
~1

Decree upon the expiration of the six (6) month period set out therein, then Vons

o
oo

shall surrender the Liquof License in accordance with state law to the California

10
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Department of Alcoholic Beverage Control (“ABC”) in lieu of transferring it to
the New Tenant; however Vons shall not seek reinstatement of said Liqu%(gr :
License with the ABC unless SCICo has exhausted the Approved List angli has
been unable to obtain a signed lease with a Prospective New Tenant on that List.
If a New Tenant is not found, Vons will retain ownership of the Liquor License or,
in the event that it has already surrendered the Liquor License pursuant to the
provisions of this paragraph, it may seek reinstatement of said Liquor License.

Vons Metropole

H.  If Divestiture occurs, Vons shall notify its employees that, in the
course and scope of their employment, they are not authorized to and shall not
illegally interfere with the negotiation or establishment of relations between the

New Tenant and any cash-and-carry business, restaurant, or shipping/freight

‘company, doing business with or located on Santa Catalina Island, for the

shipment, sale and/or storage of Grocery Store products by the New Tenant. For a
period of two (2) years, Vons shall post this notice in a prominent and visible
position in 1ts Metropole Store in any area where it posts messages, directives, and
requirements to employees from Vons management. Provided however that this
language shall not be construed to apply to any activities conducted or directed by
any labor unions representing Vons employees even if said activities involve those
employees.

. Vons will not close or otherwise dispose of the Metropole Store
within the six (6) month period referenced in Paragraph V(A) (Vons Express),
above. It warrants that it has no intention as of the date of signing of this Consent
Decree of closing down or otherwise disposing of the Metropole Store, even after
the six (6) month period referenced in Paragraph V(A) (Vons Express), above
expires.

J. For a period of five (5) years from the date of entry of the Consent
Decree, Vons shall not place a restrictive covenant or any stmilar provision in the

11
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deed for the Metropole Store property or in any contract for sale or lcasé;:of the
Metropole Store, which would prevent such store from bg;ing used as a (:jrocery
Store by any purchaser, acquirer, or lessee of that pr;)perty unless there éi:fe two or
more other Grocery Stores doing business in the City of Avalon at that time.

| Other

K. Vons shall contribute the sum of $60,000 payable to the City of
Avalon within 15 days of the date of entry of the Consent Decree to be used for
the benefit of consumers who purchased Grocery Store products in Avalon.

L. Vons shall pay to the Attorney General, within 15 days of the date of
entry of the Consent Decree, the sum of $25,000 for reimbursement of
investigatory costs. _

- M.  For the purpose of determining or securing compliance with this
Consent Decree, and subject to any legally recognized privilege, and upon written
request with reasonable notice to Vons, Vons shatl permit any duly authorized
representative of the Attorney General access, during office hours and in the
presence of counsel, to all facilities and access to inspect and copy all books,
ledgers, accounts, correspondence, memorandd, and all othier records and
documents in the possession or under the control of Vons related to compliance
with this Consent Decree. |

N.  On five (5) days’ notice to Vons, Plaintiff shall, without restraint or
interference from Vons, be permitted to interview officers, directors, or employees
of Vons, who may have counsel present, regarding compliance with this Consent
Decree.

Termination

O.  Unless specified by other provisions herein, this Consent Decree will
expire and terminate with regard to Vons five (5) years from the date of its entry
unless a New Tenant has not been found within the six (6) month period
referenced in Paragraph V(A) (Vons Express), above. If a New Tenant has not

12
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been found within the six (6) month period referenced in Paragraph V(A:E(Vons
Express), above, then all provisions of this Consent Decree addressed tofilfons
shéll terminate immediately with the exception of Paragraphs V(F) and (Ei) (Vons
Express) which will terminate when, either a New Tenant has been found and the
provisions contained in those paragraphs have been carried out, or when SCICo
has exhausted the Approved List but has been unable to obtain a signed lease with
a Prospective New Tenant on that List, Paragraphs V(I) and (J) (Vons Metropole),
and V(K)-(O), all of which will terminate five (5) years from the date of entry of
the Consent Decree, and Paragraphs VII-IX of the Consent Decree, which will
terminate five (5) years from the date of entry of the Consent Decree insofar as
Vons is concerned.
VI.
SCICo’S OBLIGATIONS

Process for Finding a New Tenant to Lease the Property

A.  SCICo will commence the search for a third party lessee, the New
Tenant, to operate a Grocery Store on the Property in accordance with the
provisions of this Consent Decree promptly upon receipt of written notice from the
Attorney General to proceed; said notice cannot be issued until after the entry of
this Consent Decree.

B.  SCICo will hire a commercial real estateA broker at its own expense to
search for a New Tenant. SCICo will pay all of the expenses related to use of such
a commercial real estate broker, including the commission.

C.  SCICo will place one advertisement each week for six (6) consecutive
weeks, or until a lease or letter of intent to lease is signed with a New Tenant,
whichever occurs first, in the Los Angeles Times, the Orange County Register, the
Long Beach Press-Telegram, the Catalina Islander, the California Centers trade
publication, and La Opinion at its own expense in the commercial real estate
section or its equivalent of each newspaper stating that the Property is now

13
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available to be leased for use as a Grocery Store. SCICo, however, is un‘EEr no
obligation to undertake such advertisement if the commercial real estate?%roker
hired by it does so at the broker’s own expense. g

D.  The Attorney General may provide information to SCICo on contacts
that may reasonably lead to the discovery of New Tenants or on New Tenants
whom the Attorney General has reason to believe meet the New Tenant
qualification requirements set forth in Paragraphs VI(Q)(1)-(6) of this Consent
Decree. SCICo will make good faith efforts to follow-up on this information in a
reasonable and prompt manner.

E.  SCICo shall be required to devote up to, but no more than, four (4)
months from the date of the Attorney General’s notice to proceed under Paragraph
VI(A) of this Consent Decree to a search for a New Tenant of the Property
(“Search Period”). SCICo will give the Attorney General a report every 30 days
on 1ts efforts in finding a New Tenant. Said reports will include the names and
relevant contact information of any individuals SCICo or its broker have contacted
and/or who have contacted them regarding a lease of the Property; whether SCICo
or its broker has engaged in any follow-up with each such individual regarding a
lease and his/her qualifications and if not, why not; the status of any such
follow-up; and the nature and substance of any communications between SCICo
and said individuals. The Attomey General may contact, at any point in time, the
commercial real estate broker whom SCICo will hire to ascertain the status of the
broker’s efforts to find a New Tenant; for these purposes, SCICo waives any
confidentiality rights and/or privileges it may have in the information gathered by
itself or its broker.

F.  Not less than forty-five (45) days prior to the expiration of the Search
Period, SCICo will identify, by written notice to the Attorney General, every
Prospective New Tenant who has expressed interest to SCICo or its broker in
leasing the Property, and who, in SCICo’s opinion, meets the minimum

14
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qualification requirements of Paragraphs VI (Q)(1)-(6). The notice will fﬁrovide
contact information for each Prospective New Tenant and will set forth 3CICO’S
order of preference with respect to the listed Prospective New Tenants. r”‘f‘ihe
Attorney General shall have the right to disapprove any'one or more of the listed
Prospective New Tenants (including, pursuant to Paragraph VI(N)(4)(a)-(d) of this
Consent Decree, the designated member subtenant or sublessee of a Prospective
New Tenant which is a co-operative or company comprised of entities or persons
who independently own and/or operate grocery stores), in the reasonable exercise
of its discretion. In addition, if SCICo’s notice states that none of the.Prospective
New Tenants meets the minimum qualification requirements in Paragraphs
VI(Q)(1)-(6) of this Consent Decree i SCICo’s opinion, the Attorney General
shall have the right to identify any Prospective New Tenants whom the Attorney
General believes were wrongly rejected by SCICo and who will agree to the Lease
provisions set out in Paragraphs VI(K)-(P) of this Consent Decree. Any
unresolved disagreement concerning the qualifications of a Prospective New
Tenant so identified by the Attorney General shall be submitted to the Court for
resolution. Provided SCICo has provided its list of Prospective New Tenants to
the Attorney General within the time required, the Attorney General shall act on
such list in a timely manner such that an Approved List will be arrived at prior to
the expiration of the Search Period.

G.  SCICo shall offer to enter into a Lease of the Property, using the
proposed Lease attached hereto as Exhibit B, with any Prospective New Tenant
that it selects from the Approved List. The offer shall be made by SCICo’s
sending the proposed Lease to the selected Prospective New Tenant via overnight
mail, executed by SCICo, with instructions as to when the offer will expire and
how the offer may be accepted in accordance with the provisions of this Consent
Decree. The Prospective New Tenant shall be afforded ten (10) days to accept the
offer by signing and returning the lease to SCICo together with a check for the

15
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first month’s rent aﬁd security deposit unless the Prospective New Tenaﬁt falls
within one of the exceptions set out in Paragraph VI(N)(3) of this Conse:ftﬁ}t Decree
in which case a greater security deposit may be required. If the PIOSpecfiE:re New
Tenant fails to accept the offer in a timely manner, SCICo shall make an offer, in
the manner stated above, to anothet Prospective New Tenant on the Approved List
and this process shall be repeated until an offer to lease is accepted in a timely
manner or all Prospective New Tenants on the Approved List have failed to accept
SCICo’s offer to lease in a timely manner, whichever occurs first.

H.  The requirement of acceptance of the proposed Lease, as set forth in
Paragraphs VI(F) and (G) of this Consent Decree, shall not be interpreted to bar
good faith negotiations between SCICo and Prospective New Tenants on the hours
of operation; and the types of merchandise that can be sold consistent with a
Grocery Store lease. Furthermore, the requirement of acceptance of the proposed
Lease shall not also be interpreted to bar Prospective New Tenants from
suggesting reasonable changes to the lease; however, SCICo is under no
obligation to negotiate on or accept said suggestions.

1. Upon full execution of the Lease with the New Tenant, SCICo will
give Vons the Thirty Day Notice to Quit the Property.

J. Ifthe Approved List has been exhausted and a Lease has not been
executed in a timely manner, or if there is no Approved List, and provided SCICo
has fulfilled its obligations under this Consent Decree with respect to the search
for, and offer to lease to, a New Tenant, this Consent Decree shall be terminated as
to SCICo, and SCICo’s use of the Property shall be free of any restrictions under
this Consent Decree.

Lease Provisions Applicable to the New Tenant

K.  The rent charged to the New Tenant of the Property shall be
$7,232.00 per month, increasing each year commencing January 1, 2007, by the
percentage increase in the CPI-U. For the last year of the Lease, the rent can be

16
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increased up to 20% over the previous year. L

Al

L.  The Lease term shall commence on the first day of the first ?fi}onth
after an offer to lease is accepted by the New Tenant or on such date as Vons
vacates the Property, whichever occurs later, and shall end on the earlier of six (6)
years after commencement or on April 30, 2012, unless sooner terminated in
accordance with the Lease provisions. SCICo may require that the New Tenant be
open for business no later than ninety (90) days after the commencement date of
the Lease.

M. SCICo shall make available to the New Tenant for its use, without
additional charge, all Fixtures and Equipment that Vons conveys to SCICo at the
time Vons vacates the Property. Insofar as any additional fixtures and equipment
on the Property are actually owned by SCICo by virtue of its purchase of said
fixtures and equipment from former tenants (éxcluding Vons) of the Property,
SCICo will provide use of these itéms at no charge to the New Tenant.

N.  The following lease provisions apply to the selection process
involving a New Tenant: _

(1)  With the exceptions set out in Paragraph VI(H) above regarding those
provisions that are subject to negotiation between SCICo and the New Tenant,
SCICo must offer, for execution by the New Tenant, the proposed Lease as set
forth in Exhibit B to this Consent Decree or such other form of Lease as has been
approved by the Attorney General;

(2) At the time that the offer to lease is accepted by the New Tenant
through the execution of the proposed Lease as modified through any ne gotiatioﬁs
that occurred pursuant to Paragraph VI(H) of this Consent Decree (no other means
for acceptance of the offer being permitted), then SCICo can only demand one
month’s advance rent plus a security deposit equal to one (1) month’s rent from a
New Tenant, subject to the exception set out in Paragraph VI(N)(3) of this
Consent Decree;

17
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(3) Ifthe New Tenant is a limited liability entity, then SCICo céﬁ require
the Lease obligations to be guaranteed by the prmmpals of that entity by thexr
executing a guaranty agreement as attached as Exhibit E to this Consent Decree or
such other from of guaranty as has been approved by the Attorney General, unless
(a) the New Tenant has a verified net worth equal to the amount called for by
Paragraph VI(Q)(4)(a)~(d) of this Consent Decree and posts a security deposit
equal to six months’ rent or (b) the New Tenent has a verified net worth of $1
million or more. If the New Tenant has a verified net worth of $1 million or more,
then SCICo may only require it to put up one month’s security ‘deposit;

(4) IfaNew Tenant is a company or co-operative comprised of members
who independently own and/or operate grocery stores, then the following
provisions apply to that New Tenant:

(a) SCICo can require such a New Tenant to disclose the identity
of the member who will be the subtenant or sublessee on the Lease prior to the .
execution of the proposed Lease;

(b)  SCICo can require the member so identified to meet the
qualification requirements set forth in Paragraphs VI(Q)(1)-(6) of this Consent
Decree; |

(¢) SCICo must allow such a New Tenant to exercise, as a matter
of right, one (1) assignment or sublease of the Lease in order to assign or sublease
the Property to the member so identified; and

(d) SCICo may require the member so identified to comply with
those provisions of this Consent Decree applicable to the New Tenant of the
Property as if it were the New Tenant itself.

O.  SCICo may require that the Grocery Store on the Property be
managed on a Substantially Continuous basis by person(s), whether owner(s) of
the New Tenant and/or employee(s) having at least five (5) years combined
experience as an owner/operator and/or manager of a Grocery Store, supermarket,

18
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convenience store, cash and carry business or liquor store; provided thatgtn the
event of the death, illness or termination of the manager or owner with t}??
requisite experience, the New Tenant shall have ninety (90) days to replace the
former manager or owner with a new manager or owner having the requisite
experience, failing which SCICo shall have the right to terminate the Lease. This
provision shall not be interpreted by SCICo so as to preclude the New Tenant from
promoting an employee with the requisite experience to the manager position
referenced in this paragraph.

P.  If SCICo desires to develop the Property during the Lease term and
has filed and received approval of an application for a local coastal plan or a
California Coastal Commission approval, a general plan amendment, a specific
plan approval, and a zoning change, as may be necessary, SCICo shall have the
right to relocate the New Tenant, at SCICo’s expense, to a location substantially
equivalent to or superior to the Property, provided that either (1) the relocation
does not necessitate the interruption of the New Tenant’s business for more than
three (3) days or (2) if the New Tenant’s business will necessarily be interrupted
for more than three (3) days, then SCICo will promptly pay the New Tenant the
sum of $2,000 per diem for the fourth and each subsequent day that the New
Tenant was unable to conduct business at the new location with the understanding
that the interruption shall not last longer than seven (7) days. No rent will be due
for any period of intcrruptidn of the New Tenant’s business, but no compensation
shall be due the New Tenant for any lost profits during the first (3) days period
with the exception of the per diem payment set out above if the interruption lasts
more than (3) days but less than seven (7) days: SCICo must apply the Lease terms
previously applicable to the New Tenant at the Property at the new location for the
remainder of the original Lease term.
i
1
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Prospective New Tenant Qualifications L

—

5

{

-
—

Q.  Any Prospective New Tenant must have the operational, ﬁn;ai;lcial,
and managerial ability to operate a Grocery Store (“viability”). The crite:fria for
assessing viability to be used by the parties and the Court shall include, but not be
limited to, the following:

(1) A Prospective New Tenant has demonstrated that the store will
be managed-on a Substantially Continuous basis by a person having the
experience required by Paragraph VI(O) of this Consent Decree;

(2) A Prospective New Tenant has shown a reasonably satisfactory _
business and credit history. No owner or proposed manager of the New Tenant
shall have been convicted of a felony; -

(3) A Prospective New Tenant has met the State of California
Department of Alcoholic Beverage Control’s prerequisites for an off- site beer and
wine license for the Property;

| (4) A Prospective New Tenant has demonstrated that it has
working capital in hand or committed from a commercial lender in an amount at
least equal to the sum of the following:

(a) the cost of the initial inventory for four weeks of operation;

(b) the purchase of fixtures and equipment not already present in

the store; -

(c) the payment of fees and expenses for all required licenses and

permits; plus

(d)  One Hundred Fifty Thousand Dollars ($150,000).

(5) A Prospective New Tenant has affirmed that it is not an entity
controlled by Vons, any parent or affiliated companies of Vons, or any entity that
has already purchased, or has executed an agreement to purchase, another Grocery
Store located in the City of Avalon; and

(6) - A Prospective New Tenant has indicated its willingness to

20
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enter into a Lease in form and content as attached hereto as Exhibit B, subject to

Paragraph VI(H) above. **

R.  The parties and the Court may examine any Prospective Neg\}}
Tenant’s business plan for the Property in assessing the qualifications of that
Prospective New Tenant.

Special SCICo Consent Decree Termination Provisions

S.  Ifthe New Tenant defaults under the Lease after giving effect to all
notice and gface provisions under the terms of the Lease, or if the New Tenant
exercises a termination right under any provision of the terms of the Lease, this
Consent Decree will be terminated as to SCICo and SCICo’s use of the Property
will not be subject to any restrictions under the Consent Decree.

T.  Notwithstanding paragraph VI(S) of this Consent Decree, if the caﬁse
of the default or reason for the termination by the New Tenant was dishonesty of
an employee (but not an owner) of the New Tenant, death or illness of an owner of
the New Tenant, or other event beyond the New Tenant’s control (which shall not
include inability to operate the store profitably because of insufficient sales,
inability to control costs or lack of sufficient working capital), or the reason for
the termination by the New Tenant was SCICo’s breach of the terms of the Lease,

then after obtaining possession of the Property, and if more than two (2) years

-remained of the Lease term immediately prior to termination of the initial New

Tenant’s Lease, SCICo will then search for another New Tenant to lease the
Property for the remaining term of the Lease on the same terms and conditions as
those governing the original New Tenant, including Paragraphs VI(A)-(J)
goverrﬁng the search for a New Tenant, Paragraphs VI (K)-(P) governing the lease
provisions applicable. to the New Tenant, and Paragraphs VI (Q)-(R) governing the
qualifications of the New Tenant, subject to the following exceptions: (1) the
period of time that SCICo is required to search for a New Tenant shall last only
three (3) months and shall commence upon termination of the New Tenant’s lease;
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(2) the advertisements shall run for three (3) consecutive weeks; (3) andZéCICo’s
notice to the Attorney General of acceptable New Tenants as set forth in?i’aragraph
VI(F) shall be given at least thirty (30) days before expiration of the thre€ (3)
month leasing period.

U.  If despite fulfillment of its obligations under Paragraph VI(T) of this
Consent Decree, a second New Tenant has not accepted an offer from SCICo to
enter into the Lease within the three (3) month leasing period, or if the offer is
accepted but the second New Tenant thereafter defaults under the Lease after
giving effect to all notice and grace provisions under the Lease, or if the Second
New Tenant terminates the Lease for any reason other than SCICo’s default, the
Consent Decree will be teﬁninated as to SCICo and SCICo’s use of the Property
shall not be subject to any restrictions under this Consent Decree.

V. Unless specified by other provisions herein, this Consent Decree will
expire and terminate with regard to SCICo’s obligations herein six (6) years from
the date of its entry.

VIL
NOTICES

A.  Any notice required to be givén from/ to the parties hereto shall be in

writing and shall be deemed duly given and received upon delivery, addressed as

set forth below, by any form of receipted mail or receipted commercial delivery

service:
To Vons: Robert A. Gordon
Senior Vice-President and Secretary
The Vons Companies, Inc.
618 Michillinda Avenue
Arcadia, California 91007-1734
To SCICo: John M. Anglin

Counsel and Assistant Secretary

Santa Catalina Island Compan

An&lin, Flewelling, Rasmussen, Campbell & Trytten LLP
199 South Los Robles Avenue, Suite 600

Pasadena, California 91101-2459
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To Attorney General:  Emilio E. Varanini, Deputy Attorney General |}
Antitrust Law Section ) =
State of California Department of Justice <
Office of the Attorney General O
300 South Spring Street, Suite 1702 s

Los Angeles, California 90013

B. A party may chaﬁgc its address for notice purposes by notice given

pursuant to Paragraph VI(A).
VIIl.
RETENTION OF JURISDICTION

A.  Jurisdiction is retained by this Court for five years following entry of
this Consent Decree, unless specific provisions of this Consent Decree last for a
longer period of time in which case this Court shall retain junisdiction to enforce
this Consent Decree with respect to those provisions for their duration, for the
purpose of enabling any of the parties to this Consent Decree to apply to this Court
at any time for such further orders or directions as may be necessary or appropriate
for the construction, implementation, or modification of any of the provisions of
this Consent Decree, for the enforcement of compliance herewith, and for the
punishment of any violations hereof.

B.  In the event that there is a dispute between the parties regarding any
term of this Consent Decree, counsel must make a reasonable and good faith effort
to resolve the issues before seeking relief fror_n the Court. Counsel contemplating
the filing of any motion (thé term “motion” including motions, applications,
petitions, orders to show cause, and all other proceedings before the Court) shall
first contact opposing counsel to discuss thoroughly the substance of the
contemplated motion. If the parties fail to resolve the issue, the moving party shall
include in the notice of motion a statement to this effect. The parties understand
and agree that, notwithstanding the foregoing provision, either party may move for
appropriate ex parte relief provided that there is either an actual or reasonably

imminent change in the status quo ante that would frustrate the objectives of the
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Consent Decree or prejudice not attributable to the moving party’s own lack of
z

N

diligence. o
IX. &
RELEASE
A.  All common law, state, and federal antitrust and unfair competition

claims of the State of California in its sovereign capacity that it now has or
hereinafter may have against Vons or SCICo, their successors and assigns,
subsidiaries, affiliates, directors, officers, managers, agents, and employees
(collectively the “Releasees™), arising from or in any way concerning the 1999
lease of the Vons Express, subsequent renewals and/or extensions of that 1999
lease, and/or, as alleged in the Complaint, the resulting operation of the Property
are released. The Attornejr General expressly waives the benefit of California
Civil Code section 1542 which provides:

A GENERAL RELEASE DOES NOT EXTEND TO

CLAIMS WHICH THE CREDITOR DOES NOT

KNOW OR SUSPECT TO EXIST IN HIS FAVOR AT

THE TIME OF EXECUTING THE RELEASE WHICH

IF KNOWN BY HIM MUST HAVE MATERIALLY

AFFECTED THE SETTLEMENT WITH THE

DEBTOR.

X.
PUBLIC INTEREST
The Court finds that entry of this Consent Decree is in the public interest.

200k
Dated this day ﬂ, of m

UNITED STATES DISTRICT COURT JUDGE

(o0 R Forohn
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SANTA CATALINA ISLAND COMPANY BY:
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i
Y

W.F.Olsen
Group Vice President of Operations .
Santa Catalina Island Company

John M. Anglin it

Assistant Secretary and Counsel

Santa Catalina Island Company

State Bar No. 53075

Anglin, Flewelling, Rasmussen, Campbell & Trytten LLP
199 South Los Robles Avenue, Suite 600

Pasadena, California 91101-2459
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SANTA CATALINA ISLAND COMPANY BY:

(—=>

W.F.Olsen _
Group Vice President of Operations
Santa Catalina Island Company

SUAMNEDR

John M. Anglin

Assistant Secretary and Counsel

Santa Catalina Island Company

State Bar No. 53075

Anglin, Flewelling, Rasmussen, Campbell & Trytten LLP
199 South Los Robles Avenue, Suite 600 '
Pasadena, California 91101-2459
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Fixtures and Equipment

DESCRIPTION \STITEM.MODEL-NUM

SCANNER PERIPHERAL
COMPUTER-MINi STORE
CHECK STAND
CHECK STAND
DESK -
OVEN - DEU
OVEN - DELI
QOVEN - DELI
PROOF BOX
SCALE
SHELVING
SHELVING
SHELVING
SINK
SINK
SINK
TABLE .
WRAPPING STATION
BATTERY

. CHARGER - BATTERY
BATTERY
CHARGER - BATTERY
CABINET/COUNTERS
TRUCK - PALLET
BALER
BALER
colL
coiL
COMPRESSOR
COMPRESSOR
COMPRESSOR
COMPRESSOR
FRYERS
FRYERS
ITEMS UNDER $500
ITEMS UNDER $500
ITEMS UNDER $500
TRUCK - FORK LIFT
DISPLAY END
DEL! CASE
DELI CASE
ISLAND CHIX. WARMER
DELI COOLER W/DOORS
36' BEVERAGE CASES
5 DR. FROZEN FOOD CASE
DEL! MERCHANDISER

SafewayConfidential 7/8/08

PROLIANT1600
SINGLE BELT
SINGLE BELT
FO2285
BKY/QV300E-2
HRW220-1
BKY/OV300QE-2
PCB00-1

8461

HAND
PREP
UTNSL
ENCL

660
12C085E 13
FR128C450
6C085E13
FROBACS10
FILM

WP60
18001HD
1800iHD

MCS300H22
MCS202122
MCS3g0L22
MCS300H22
CF500VH
CFS00VH

WC30
BAKERY
RGSSFP

LLD

ALTO SHAAM

HUSSMANN NRCV
AP51-30

0028
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COMMERCIAL LEASE

«Customer_Name», dba «DBA» i

L Basic Provisions (“Basic Provisions”)
Ll Parties;
This Lease, dated for reference purposes only, «Lease_Date», (herein called the “Lease™), is made
by and between the Santa Catalina Island Company, a Delaware corporation, (“Lessor”) and «Customer_Name», dba
«DBAN("Lessee™), (collectively the “Parties”, or individually a “Party™).

12 Premises;

That certain real property, including all improvements therein or to be provided by Lessor under the
terms of this Lease, and commonly known as 117-119 Catalina Avenue, located in the City of Avalon, County of Los
Angeles, State of California on Exhibit A, attached hereto (“Premises™) . Lessor grants to Lessee, for a term coextensive
with this Lease, a non-exclusive license to use the area identified as the parking area on Exhibit A, attached hereto, for
parking and other uses ancillary to the Licensee’s use of the Premises. The parking area shall otherwise be considered to
be a part of the Premises except that Lessee shall not have any liability with respect to the use of the parking area by any
other licensee of Lessor. (See also Article 2).

L3 Term:

Approximately six (6) years (“Term") commencing on the first to occur of (i) the first day of the first
month after full execution of this Lease or (ii) upon vacation of the Premises by the current lessee and tender by Lessor of
possession to Lessee (“Commencement Date™) and ending on the earlier of (x) six (6) years after the Commencement
Date or (y)April 30, 2012.(“Expiration Date”). (Also see Article 3.)

14 Early Possession;

Not applicable.

L3 Base Rent;

Seven Thousand Two Hundred Thirty-two Dollars ($7,232) (“Basé Rent”) per month, payable on
the first day of each month commencing «Lease_Date» (Also see Article 4.) .

1.6 Base Rent Upon Execution:
$7,232 applicable to the first full month of the Original Term.

1.7 Security Deposit

Security Deposit: § (“Security Deposit”) .
1.8 Permitted Use:

DecemBeR 21, 2005
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Grocety store (‘Permitted Use™) (Also sce Article 5.) ’ o

- . 0
19 Insurance. f:
Lessee shall provide insurance as specified in Article 8. fi:
L.10  Guarantors.
The guarantor(s) of this Lease (“Guarantor”) are
L1l Exhibits.
Attached hereto are Exhibits A, B, C, and D which constitute a part of this Lease.
1.12 Brokers, :
represents Lessor, and represents Lessee in connection with this

Lease, Commission on this Lease is payable by Lessor under separate agreement. Lessee agrees to indemnify Lessor
from any claim, loss and expense, including costs of defense and reasonable attorneys' fees, incurred by Lessor if Lessee
has had dealings with any other brokers or finders in connection with this Lease.

2. Premises.

21 Letting

Lessor hereby leases to Lessee, and Lessee hercby leases from Lessor, the Premises, for the term, at the rental,
and upon all of the terms, covenants and conditions set forth in this Lease. Unless otherwise provided herein, any
statement of square footage set forth in this Lease is an approximation which Lessor and Lessee agree is reasonable. No
rental adjustment shall be made if the actual square footage is more or less than the approximation,

22  Condition.

The Premises have been examined by Lessee and are accepted "as is" in their present condition, and Lessor
makes no representation as to the condition of the Premises, their fitness for any purpose, or whether the Premises or
Lessee’s contemplated use are in compliance with Applicable Requirements, as defined in this Lease. Lessor shall not be
liable for any defect, latent or otherwise, or change of conditions resulting from any cause whatsoever.

23 Personal Property.

(a) This Lease includes Lessee's use of fixtures and equipment described in Exhibit B hereto
(“Personal Property”). Lessee shall maintain the Personal Property under Paragraph 7.1 and shall insure it under
Paragraph 8.2 (Lessor shall be named as an additional insured and loss payee). Lessor shall make any insurance proceeds
received under such insurance available for replacement of Personal Property, provided this Lease has not terminated.
Lessee shall surrender all Personal Property and replacements thereof provided by Lessor at the end of the Lease term in
the condition required by Section 7.1.

(b) Any lessor of| or party financing, Tenant’s trade fixtures or other personal property shall have
the right to enter the Premises and remove such trade fixtures and other-personal property upon Tenant's default under
such lease or financing arrangement, provided only that such lessor or financing party repairs in 2 workmanlike manner
all damage to the Premises caused by such removal. Landlord waives any landlord’s lien and right of distraint with
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respect to any such leased or financed trade fixtures or other personal property.

3 Term, , -
i

31 Term of Lease. : f\

A,

" The Commencement Date, Expiration Date and Term of this Lease are as specified in Paragraph 1.3. ¢~

32 Delax in Commencement.

If the Commencement Date has not occurred within sixty (60) days after Lessee’s execution of this Lease
because the existing lessee has not vacated, Lessee shall have the right to terminate this Lease upon written notice to
Lessor and the California Attorney General before the existing lessee vacates and Lessor tenders possession of the
Premises to Lessee. 1f the Commencement Date has not occurred by July 1, 2006, this Lease shall terminate
automatically, Upon termination under this Paragraph 3.2, Lessor shall promptly refund all prepaid Rent and the Security
Deposit. Lessor shall have no liability to Lessee if the current lessee does not surrender possession voluntarily.

4 Rent and Security Deposit,
41 Base Rent.

. (2) Lessee shall pay Base Rent and other rent or charges, as the same may be adjusted from time
to time, to Lessor in lawful money of the United States, without offset or deduction, in advance, on or before the day on
which it is due under the terms of this Lease. Base Rent and all other rent and charges for any partial period during the
term hereof shall be prorated based upon the actual number of days elapsed in the period. If the first month of the
Original Term is not a full calendar month, prorated rent for the first partial month shall be paid on or before the
Commencement Date. Payment of Base Rent and other charges shall be made to Lessor at its address stated herein or to
such other persons or at such other addresses as Lessor may from time to time designate in writing to Lessee.

® As of January 1 0f 2007, 2008, 2009 and 2010 (each an “Adjustment Date”), the Base Rent
shall be increased (never decreased) to an amount equal to 100%, plus the percentage increase in the Index during the
preceding calendar year, of the Base Rent amount immediately prior to the Adjustment Date. The Index is the Consumer
Price Index (CPI - U, 1982-84 = 100) for the Los Angeles — Anaheimn — Riverside metropolitan area published by the
United States Department of Labor, Bureau of Laber Statistics, If the Index is discontinued, a comparable Index chosen
by Lessor shall become the Index. If the base period of the Index is changed, the conversion factor published by the
government shall be used to make the necessary adjustment. Lessor shall give Lessee written notice of the increased
Base Rent, the increase shall be retroactive to the January 1 Adjustment Date and Lessee shall pay to Lessor the accrued
increase within twenty (20) days after receipt of the notice from Lessor.

(c) The Base Rent for the last year of the Term shall be the adjusted Base Rent amount in effect
for calendar year 2010 plus twenty percent (20%). ’

4.2 Percentage Rent

In addition to the Base Rent, Lessee [shall () /shail not (X)lpay to Lessor for each lease year or partial lease year
during the lease term Percentage Rent in the amount and upon the terms and conditions set forth in the Percentage Rent
Rider attached hereto as an exhibit (if applicable).

43 Security Deposit.
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Lessee shall deposit with Lessor upon execution hereof the Security Deposit as security for Lessee’s faithful
performance of its obligations under this Lease. If Lessee fails to pay Rent, or otherwise Defaults under this. Lease,
Lessor may use, apply or retain all or any portion of said Security Deposit for the payment of any amount due Lcssor or
to reimburse or compensate Lessor for any liability, expense, loss or damage which Lessor may suffer or incur byreason
thereof. If Lessor uses or applies all or any portion of the Security Deposit, Lessee shall within ten (10) days after wntten
request therefore deposit monies with Lessor sufficient to restore said Security Deposit to the full amount mqmred by this
Lease. Ifthe Base Rent increases during the term of this Lease, Lessee shall, upon written request from Lessor, deposnt
additional moneys with Lessor so that the total amount of the Security Deposit shall at all times bear the same proportion
ta the increased Base Rent as the initial Security Depasit bote to the initial Base Rent. Should the agreed use be amended
to accommodate 2 material change in the business of Lessee or to accommodate a sublessee or assignee, Lessor shall
have the right to increase the Security Deposit to the extent necessary, in Lessor's reasonable judgment, to account for
any increased wear and tear that the Premises may suffer as a result thereof. If a change in control of Lessee occurs
during this Lease and following such change the financial condition of Lessee is, in Lessor’s reasonable judgment,
significantly reduced, Lessee shall deposit such additional monies with Lessor as shall be sufficient to cause the Security
Deposit to be at a commercially reasonable level based on such change in financial condition. Lessor shall not be
required to keep the Security Deposit separate from the general accounts. Within fourteen (14) days after the expiration
or termination of this Lease, if Lessor elects to apply the Security Depasit only to unpaid Rent, and otherwise within
thirty (30) days after the Premises have been vacated pursuant to Paragraph 7.4 (c) below, Lessor shall retum that portion
of the Security Deposit not used or applied by Lessor. No part of the Security Deposit shall be considered to be held in
trust, to bear interest or to be prepayment for any monies to be paid by Lessee under this Lease.

44 Late Charge

If Lessee fails to pay to Lessor any payment of Base Rent, Percentage Rent or other charge or payment due
Lessor under this Lease within 10 days after the due date thereof, Lessee shall pay to Lessor, within seven (7) days after
receipt or deemed receipt of demand (which demand shall be in lieu of and not in addition to any notice required under
California Code of Civil Procedure §1161), a late charge of six percent (6%) of the delinquent amount or $100.00,
whichever is greater, as liquidated damages to compensate Lessor for the inconvenience and additional expense,
including administrative expense, incurred by Lessor. Lessor’s acceptance of a late charge on one or more occasions
shall not constitute a waiver of Lessor's right to insist on timely payment thereafter. The late charges shall, for purposes
of Lessor’s remedies, constitute additional rent and shall be in addition to any interest charge or returned check charge
that also may be applicable to the delinquency.

3 Use,

51  Permitted Use/Restrictions.

Lessee shall use and oceupy the Premises only for the Permitted Use set forth in Paragraph 1.8, and for no other
purpose. Lessee shall not use or permit the use of the Premises in a manner that is unlawful, creates waste or a nuisance,
that disturbs owners and/or occupants of, or causes damage to, neighboring premises or properties, that reasonably tends
to injure the reputation of Lessor or which is offensive or immoral, that causes alterations to the Building to be required,
. or that causes cancellation of property insurance on the Building or an increase in the cost thereof. Lessee shall not,
without Lessor's prior written consent, (i) install or affix to the Building any exterior fixtures, shades, awnings or exterior
decorations, (ii) paint or otherwise alter the exterior of the Building, (iti) display or sell any merchandise outside of the
Premises interior, (iv) use any loudspeakers or mechanical or moving display, flashing lights or similar devices or (v)
solicit business, distribute handbills, post signs or obstruct any area outside of the Premises interior (except use of
exterior signage otherwise permitted by this Lease). Sale of beer and wine for consumption off the Premises is permitted
provided Lessee has the appropriate license; sale of distilled spirits is prohibited. See also Article 45.

52 Hazardous Substances.
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@ Without Lessor's prior written consent, Lessee shall not keep store, use or generate on the
Premise or on property adjacent to the Premises any hazardous waste, material, substance or contaminant, as so defined
ar treated by any Applicable Law, including petroleum products (collectively “Hazardous Substance™) nor shall Ixssee
install or use on the Premises or on land adjacent to the Premises any underground storage tank for any Hazardous
Substance; provided, however, that without Lessor’s prior consent, Lessee may use any ordinary and customary
Hazardous Substance reasonably required for Lessee’s use permitted by this Lease, including motor and heating fisels, so
long as (i) the quantities are limited to Lessee's reasonable needs and do not pose a risk of material contamination from a
spill or discharge, (ii) no underground storage tank is used, (iil) pemmits from governmental authorities are obtained if
required by Applicable Laws and (iv) Lessee complies strictly with all Applicable Laws relating to its use or storage of
Hazardous Substances. .

(b) Lessee indemnifies and agrees to hold Lessor, the Premises and Lessor's affiliates, as defined
in this Lease, entirely free and harmless from all claims and liabilities, and all fines, penalties and costs of investigation,
containment and remediation, including without limitation consultants’ fees (collectively “environmental costs™) arising
from or related to any Hazardous Substance brought onto the Premises by, or generated on the Premises, by Lessee or
any employee, guest or other invitee of Lessee, In the event a claim is asserted against Lessor, the Premises or Lessor’s
affiliates that is within the scope of the foregoing indemnity, Lessor and Lessor’s affiliates may elect either to tender the
claim to Lessee, or Lessor and Lessor's affiliates may elect to defend the claim through Lessor’s counsel.

() The party receiving such a claim_agrees to give the other party prompt notice thereof, butno
failure or delay on the part of Lessor to so notify Lessee shall absolve Lessee of its indemnity obligations unless
substantial prejudice to Lessee results, Lessor and Lessee further agree to cooperate reasonably but without expense to
Lessor, in dealing with any such claims, Ifthe claim is tendered to Lessee, Lessee shall retain counsel and environmental
consultants reasonably satisfactoty to Lessor to represent Lessor and Lessor’s affiliates. Lessee shall not make any
admissions of liability. A settlement may be made without Lessor’s consent if the settlement involves only the payment
of money by Lessee and Lessor is afforded a full and complete release as part of the settlement. If Lessor elects not to
tender the claim, the actual cost of the attomeys and environmental consultants retained by Lessor shall be reimbursed to
Lessor on a monthly or other periodic basis as Lessor elects, Lessor shall be free to settle the claim on such basis as
Lessor deems appropriate, and Lessee shall indemnify Lessor from all liabilities and environmental costs incurred in
connection with a claim within the scope of subsection {b) above and the settlement thereof.

(d) The indemnity set forth in this Section 5.2 shall survive the expiration or earlier termination of
this Lease.

53 Applicable Requirements.

@ Lessee shall, at Lessee's sole cost and expense, fully, diligently and in a timely manner,
comply with all current and future " Applicable Requirements," which term is used in this Lease to mean all laws, rules,
regulations, ordinances, directives, covenants, easements and restrictions of record, permits, the requirements of any
applicable fire insurance underwriter or rating bureau, and the recommendations of Lessor's engineers and/or consultants,
relating in any manner to the Premises (including, but not limited to, matters pertaining to (i) industrial hygiene; (ii)
environmenta! conditions on, in, under or about the Premises, mcludmg soil and groundwater conditions; and (jii) the use,
generation, manufacture, production, installation, maintenance, removal, transportation, storage, spill, or release of any
Hazardous Substance. Lessee shall, within five (5) days after receipt of Lessor’s written request, provide Lessor with
copies of all documents and information, including, but not limited to, permits, registrations, manifests, applications,
reports and certificates, evidencing Lessee's compliance with any Applicable Requirements specified by Lessor, and shall
immediately upon receipt, notify Lessor in writing (with copies of any documents involved) of any threatened or actual
claim, natice, citation, warning, complaint or report pertaining to or involving failure by Lessee or the Premises to
comply with any Applicable Requirements.
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) Anything in Paragraph 5.3(a) or elsewhere in this Lease notwithstanding;

) Lessee shall be responsible for making, in compliance with Article 7, (A) any
alterations to the Premises necessitated by any changes in Applicable Reqmremem.s
after the date of execution of this Lease and (B) any alterations to the remainder. of
the Building to conform to any existing or future Applicable Requirements, which
are necessitated by either Lessee’s special use of the Premises (as opposed to the
use of commercial tenants generally) or other alterations or improvements made by
Lessee;

(ii) Lessor shall be responsible for making alterations to the Building elements for
which Lessor is responsible under Paragraph 7.2 to conform to existing or future
Applicable Requirements, provided such alterations are not Lessee’s responsibility
under subparagraph (b)(i); and

(iii) A party which has obligations to make alterations under this subparagraph (b) may
instead elect to terminate this Lease upon written notice to the other party if either
the reasonably estimated cost of such alterations exceeds six (6) months’ Base Rent
at the rate then applicable or the reasonably estimated cost of such alterations
exceeds three (3) months’ then Base Rent and there is less than one (1) year
remaining of the Lease Term.

54  Inspection,

Lessor, Lessor's agents, employees, contractors and designated representatives, and the holders of any
mortgages, deeds of trust or ground leases on the Premises (*'Lenders") shall have the right to enter the Premises at any
time in the case of an emergency, and otherwise at reasonable times, for the purpose of inspecting the condition of the
Premises and for verifying compliance by Lessee with this Lease and all Applicable Requirements (as defined in
Paragraph 5.3), and Lessor shall be entitled to employ experts and/or consultants in connection therewith to advise Lessor
with respect to Lessee's activities, including but not limited to Lessee's use, storage or suspected release of any
Hazardous Substance on or from the Premises. The costs and expenses of any such inspections shall be paid by the party
requesting same, unless a Default or Breach of this Lease by Lessee or a violation of Applicable Requirements or a
release of Hazardous Substances, caused or materially contributed to by Lessee, is found to exist or to be imminent, or
unless the inspection is requested or ordered by a governmental authority as the result of any such existing or imminent
violation or release. In such case, Lessee shall promptly upon request reimburse Lessor or Lessor's Lender, as the case
may be, for the costs and expenses of such inspections. '

55 No QOutside Storage.

Lessee shall not store or permit the storage of goods, materials, equipment or property of any kind whatsoever
upon the Premises unless such property is stored within buildings or structures located thereon or unless cutside storage is
specifically authorized under this Lease.

5.6  Garbage Cans.

Lessee shall provide and use garbage cans of proper size, and equipped with such covers as will prevent
offensive odors from escaping from and the same and shall see that said garbage cans are thoroughly cleaned daily and
are kept covered excepting such times as garbage is being deposited in them or they are being cleaned or emptied.
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6, Taxes,
61  Real Property Taxes. : &
g
Lessor shall pay all general real property taxes attributable to the Premises. *;

Lessee shall be responsible for and shall pay before delinquency all municipal, county or state taxes, levies and
fees of every kind and nature, including, but not limited to, general or special assessments, assessed during the term of
this Lease against any leasehold interest, leasehold improvement or personal property of any kind, owned by or placed in,
upon or about the Premises by Lessee. If such taxes, levies or fees are not separately assessed to Lessee, Lessee shall pay
such taxes as Lessor shall direct from time to time:

(a) Directly to the taxing authority in which event Lessor shall furnish or cause to be furnished the
tax bill to Lessee and lessee shall pay such taxes semi-annually and at least twenty (20) days prior to the taxing
authority’s delinquency date and furnish Lessor with written evidence satisfactory to Lessor that such taxes have been
timely paid, such evidence to be furnished to Lessor at least ten (10) days prior to the delinquency date.

&) To Lessor semi-annually and at least twenty (20) days prior to the taxing authority’s
delinquency date in which event Lessor shall have furnished to Lessee a copy of the tax bill (if the Premises are
separately assessed) or a copy of the calculation of Lessee's proportionate share of the total property taxes attributable to
the property of which the Premises are a part (if Premises are not separately assessed); or

() To Lessor in monthly or other periodic installments as Lessor may specify, in which event
Lessor shall have furnished to Lessee the basis for calculation of the periodic sums due. Any sums so paid to Lessor need
not be impounded or segregated from other funds of Lessor and shall not be deemed to be held in trust for Lessee’s
benefit, and no interest thereon shall be payable to Lessee,

A reasonable determination by Lessor in good faith of the amount attributable to Lessee shall be
conclusive and binding on Lessee, :

Should Lessee default in making any tax payment as required by this paragraph, the amount of such
payment, together with any penalty or other charge incurred by Lessor to the taxing authority, shall be immediately due
and payable by Lessee upon demand.

6.3°  Special Assessments

Notwithstanding anything to the contrary in this Lease, and regardless that Lessee is not obligated to pay general
real property taxes, Lessee shall pay all special assessments, expressly including, but not limited to, sewer assessments,
levied upon or with respect to the Premises by any governmental authority during the term of this Lease. Such payments
shall be made in accordance with the provisions of Paragraph 6.2, above,

A Maintenance, Repairs, Utility Installations, Trade Fixtures and Alterations.

71 Lessee's Obligations.

(a) Subject to the provisions of Paragraphs 2.2 (Condition), 5.3 (Applicable Requirements), 7.2
(Lessors Obligations), 9 (Damage or Destruction), and 13 (Condemnation), Lessee shall, at Lessee's sole cost and
expense and at all times, keep the Premises and every part thereof in good order, condition and repair (whether or not
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such portion of the Premises requiring repair, or the means of repairing the same, are reasonably or readily accessible to
Lessee, and whether or not the need for such repairs occurs as a result of Lessee's use, any prior use, the elements or.the
age of such portion of the Premises), including, without limiting the generality of the foregoing, all equipment or fac:lmes
specifically serving the Premises, such as plumbing, heating, air conditioning, ventilating, electrical, lighting facﬂmes,
boilers, fired or unfired pressure vessels, fire hose connections if within the Premises, fixtures, interior walls, mtenor
surfaces of exterior walls, ceilings, floors, windows, doors, plate glass, and skylights, but excluding any items which are
the responsibility of Lessor pursuant to Paragraph 7.2 below. Lessee, in keeping the Premises in good order, condition
and repair, shall exercise and perform good maintenance practices. Lessee's obligations shall include restorations,
replacements or renewals when necessary to keep the Premises and all improvements thereon or a part thereof in good
order, condition and state of repair.

: () Lessee shall, at Lessee's sole cost and expense, procure and maintain a contract, with copies to
Lessor, in customary form and substance for and with a contractor specializing and experienced in the inspection,
maintenance and service of the heating, air conditioning and ventilation system for the Premises. However, Lessor
reserves the right, upon notice to Lessee, to procure and maintain the contract for the heating, air conditioning and
ventilating systems, and if Lessor so elects, Lessee shall reimburse Lessor, upon demand, for the cost thereof,

(©) If Lessee fails to perform Lessee's obligations under this Paragraph 7.1, Lessor may enter
upon the Premises after ten (10) days’ prior written notice to Lessee (except in the case of an emergency, in which case
no notice shall be required), perform such obligations on Lessee's behalf, and put the Premises in good order, condition
and repair, in accordance with Paragraph 12.2 below.

[(i}] Lessor may elect to perform any alteration work which is Lessee’s responsibility under
Paragraph 5.3(b) at Lessee’s expense and may require such deposits from Lessee, in advance of commencing or
continuing work, toward the cost of such alterations as Lessor in its discretion determines.

12 Lessor's Obligations,

Subject to the provisions of Paragraphs 2.2 (Condition), 5.3 (Applicable Requirements), 5 (Use), 7.1 (Lessee's
Obligations), 9 (Damage or Destruction) and 13 (Condemnation), Lessor shall keep in good order, condition and repair
the foundations, exterior walls, structural condition of interior bearing walls and exterior roof. Lessor shall not be
obligated to paint the interior surfaces of exterior walls nor shall Lessor be obligated to maintain, repair or replace
windows, doors or plate glass of the Premises. Lessee expressly waives the benefit of any statute now or hereafter in
effect which would otherwise afford Lessee the right to make repairs at Lessor's expense.

13 Utility Installations, Trade Fixtures, Alterations.

(2) Definitions; Consent Required. The term " Utility Installations" is used in this Lease to refer
to all air ducts, power panels, electrical distribution, security systems, fire protection systems, communications systems,
lighting fixtures, heating, ventilating and air conditioning equipment, plumbing, and fencing in, on or about the Premises.
The term " Trade Fixtures" shall mean Lessee's machinery and equipment which can be removed without doing material
damage to the Premises. The term "Alterations" shall mean any modification of the improvements on the Premises
other than Utility Installations or Trade Fixtures. Lessee shall not make or cause to be made any Alterations or Utility
Installations in, on, under or about the Premises without Lessor’s prior written consent. Lessee may, however, make non-
structural Utility Installations to the interior of the Premises (excluding the roof) without Lessor’s consent but upon notice
to Lessor, so long as they are not visible from the outside of the Premises, do not involve puncturing, relocating or
removing the roof or any existing walls, or changing or interfering with the fire sprinkler or fire detection systems and the
cumulative cost thereof during the term of this Lease as extended does not exceed $10,000.00.
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(b) Consent. Any Alterations ar Utility Installations that Lessee shall desire to make and which
require the consent of the Lessor shall be presented to Lessor in written form with detailed plans. Lessee’s right to make
Alterations or Utility Installations is further conditioned upon: (i) Lessee's acquiring all applicable permits requn'ed by
governmental authorities; (ii) the furnishing of cop:es of such permits together with a copy of the plans and speclﬁcanons
for the Alteration or Utility Installation to Lessor prior to commencement of the work thereon; and (iii) the comphance by
Lessee with all conditions of said permits in a prompt and expeditious manner. Any Alterations or Utility Inslnl]atlons by
Lessee during the term of this Lease shall be done in a good and workmanlike manner, with good and sufficient matenals,
and be in compliance with all Applicable Requirements. Lessee shall promptly upon completion thereof fumish Léssor
with as-built plans and specifications therefor.

(©) Lien Protection. Lessee shall pay when due all claims for labor or materials furnished or
alleged to hdve been furnished to or for Lessee at or for use on the Premises, which claims are or may be secured by any
mechanic’s or materialmen’s lien against the Premises or any interest therein, Lessee shall give Lessor not less than ten
(10) days’ notice prior to the commencement of any work in, on, or about the Premises, and Lessor shall have the right to
post notices of non-responsibility in or on the Premises as provided by law. If Lessee shall, in good faith, contest the
validity of any such lien, claim or demand, then Lessee shall, at its sole expense, defend and protect itself, Lessor and the
Premises against the same and shall pay and satisfy any such adverse judgment that may be rendered thereon before the
enforcement thereof against the Lessor or the Premises, or, at Lessor’s option, Lessee shall furnish to Lessor, upon
demand, a surety bond satisfactory to Lessor, in an amount equal to one and one-half times the amount of such contested
lien claim or demand, indemnifying Lessor against liability for the same, as required by law for the holding of the
Premises free from the effect of such lien or claim. In addition, Lessor may require Lessee to pay Lessor’s attorneys’ fees
and costs in participating in such action if Lessor shall decide it is to its best interest to do so.

14 Ownership, Removal, Surrender, and Restoration.

(a) Ownership. Subject to Lessor’s right to require their removal, all Alterations and Utility
Installations made to the Premises by Lessee shall be the property of and owned by Lessee, but considered a part of the
Premises. Unless otherwise instructed per Subparagraph 7.4(b) hereof, all Lessee Owned Alterations and Utility
Instatlations shall, at the expiration or earlier termination of this Lease, become the property of Lessor and remain upen
the Premises and be surrendered with the Premises by Lessee.

® Removal. Unless otherwise agreed in writing, Lessor may require that any or all Lessee-
Owned Alterations or Utility Installations be removed by the expiration or earlier termination of this Lease,
notwithstanding that their installation may have been consented to by Lessor. Lessor may require the removal at any time
of all or any part of any Alterations or Utility Installations made without the required consent of Lessor,

© Surrender/Restoration. Lessee shall surrender the Premises by the end of the last day of the
Lease term or any earlier termination date, clean and free of debris and in good operating order, condition and state of
repair, ordinary wear and tear excepted. Ordinary wear and tear shall not include any damage or deterioration that would
have been prevented by good maintenance practice or by Lessee's performing all of its obligations under this Lease.
Except as otherwise agreed or specified herein, the Premises, as surrendered, shail include the Alterations and-Utility
Installations. The obligation of Lessee shall include the repair of any damage occasioned by the installation, maintenance
or removal of Lessee's Trade Fixtures, furnishings, equipment, and Alterations and Utility Installations, as well as the
removal of any storage tank installed by or for Lessee, and the removal, replacement, or remediation of any soil, material
or ground water contaminated by Lessce, all as may then be required by Applicable Requirements and/or good practice.
Lessee's Trade Fixtures shall remain the property of Lessee and shall be removed by Lessee subject to its obligation to
repair and restore the Premises per this Lease.
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8. Insurance; Indemnity.

8.1 Liability Policies, -

Lessee shall at all times during the term hereof, at its cost and expense, maintain in effect broad form
comprehensive commercial general liability insurance with respect to the Premises and Lessee’s operations naming
Lessor as an additional insured in the policy, and insuring Lessee's indemnity obligations under Paragraph 8.6 below,
with a combined single limit for bodily injury (including death) and property damage of not less than Two Million
Dollars ($2,000,000) and a deductible not exceeding $2,500 per occurrence. Said liability insurance shall be the primary
and non-contributing insurance with respect to any other insurance available to Lessor and shall contain a provision that
Lessor shall be entitled to recover under said policy for any loss, injury or damage to Lessor, its agents and employees or
the property of said persons by reason of the negligence of Lessee. In no event shall the limits of said policies be
considered as limiting the liability of Lessee under this Lease. Lessor shall have the right to require Lessee to increase the
limits of the liability coverage not more frequently than once each eighteen (18) month period if in Lessor’s opinion
existing limits are not adequate, but in no event shall such increases exceed 25% of the previously required limits in any
one eighteen (18) month period.

82 Property Insurance

Lessee shall at all times during the term of this Lease, at its sole cost and expense, maintain in effect a policy or
policies of insurance covering all of its stock of merchandise, furniture, fixtures, improvements and equipment now or at
any time during the term of this Lease located within or upen the Premises with a reputable insurance company (see
Paragraph 8.4, below) for the fuill insurable value of such stock or merchandise, furniture, fixtures, improvements and
equipment providing protection against any peril included within the classification “Fire and Extended Coverage”,
together with insurance against sprinkler damage (if applicable), vandalism and malicious mischief.

83 Woerkers® Compensation [nsurance

Lessee shall maintain workers’ compensation insurance and employer's liability insurance as required by the
Applicable Requirements.

84 Camriers,

All insurance required to be carried by Lessee hereunder shall be with companies admitted to transact business
in the State of California with a Best's Insurance Guide rating of not less than A-VIL. Copies of policies of such
insurance or certificates evidencing such insurance shall be delivered to Lessor by Lessee prior to the commencement
date of this Lease. Thereafter and throughout the term of this Lease, evidence of renewal or replacement coverage
meeting the requirements of this Lease shall be delivered to Lessor at least thirty (30) days prior to the expiration of the
prior coverage. No such policy shall be cancelable or the coverage reduced thereunder except after thirty (30) days'

written notice to Lesser,

8.5 Subrogation Waiver.

With respect to any insurance maintained by Lessee pursuant to Sections 8.2 and 8.3, Lessee hereby waives all
subrogation rights of its insurers, unless such waiver would violate the terms and conditions of such insurance policy,
against Lessor or against the officers, employees, agents, representatives, customers and business visitors of Lessor for
bedily injury or for loss of or damage to Lessee or its property or the property of others under its control, arising from
any cause, including negligent acts, required to be insured against under Paragraphs 8.1 and 8.2 or actually insured
against under any policy of insurance carried by Lessee, to the full extent of such insurance. If Lessee is precluded from
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waiving its insurer’s subrogation rights, Lessee shall procure from its property insurers and deliver to Lessor an express
subrogation waiver, reading as follows:

“Any right of sdbroghtion this Company may have against the Santa Catalina Island ’:{;’
Company, its officers, agents or employees is hereby waived." =z

8.6 Waiver and Indemnity. o

(® The provisions of this Paragraph 8.6 are a material part of the consideration to Lessor for this
Lease. As used in this paragraph, the following terms shall have the meanings indicated: (i) "claims" includes all
claims, demands, causes of action, legal actions and proceedings, arbitrations, and govemnmental administrative
proceedings; (ii) “Lessor's affiliates” means Lessor's subsidiaries, parents, affiliated corporations, and the past, present
and future shareholders, directors, officers, employees and agents of Lessor and Lessor’s affiliates; (iii) "liabilities"
means judgments, losses, awards, damages, and expenses, including attomey's fees; (iv) "personal injury” means bodily
injury to or wrongful death of, Lessee, Lessee's members, directors, officers, shareholders, partners, employees, guests,
other invitees of Lessee, or other persons. (v) "Premises-related” means arising in any manner from, or otherwise related
to (A) the use or occupancy of the Premises by any person; (B) the condition of the Premises; (C) the use by Lessee, its
members, directors, officers, sharcholders, partners, employees, guests and other invitees of adjacent realty; (D) Lessee's
failure to properly perform and otherwise observe all of its obligations under this Lease; or (E) any negligence or willful
misconduct on the part of Lessee or Lessee's members, directors, officers, shareholders, partners, guests, employees or
other invitees; (vi) "property damage" means loss of, or damage to or interference with any real or personal property of
Lessee or of Lessee's members, directors, officers, shareholders, partners, employees, guests, other invitees or other
persons. “Property damage” also includes all losses, injuries and invasions of legally protected interests other than
personal injuries, including without limitation economic losses and liabilities for violations of Applicable Requirements.

(b) Lessee assumes the risk of all Premises- related liabilities for personal injury and property
damage and agrees that neither Lessor nor Lessor’s affiliates shall be liable therefor.

(c) Lessee waives all claims against Lessor and Lessor’s affiliates for Premises-related personal
injury and property damage. The foregoing assumption of risk and waiver includes, without limitation, claims for
personal injury and property damage arising from criminal assaults or other criminal acts of third parties. Lessee waives
all claims against Lessor and Lessor’s affiliates for lost profits or other consequential economic damages, regardless of
the cause, in excess of two hundred thousand dollars ($200,000) in the aggregate. (d) Lesseeindemnifies andagnm
to hold Lessor and Lessor’s affiliates entirely free and harmless from all claims for Premises-related personal injury and
property damage, from all other claims allegedly arising from Lessee's failure to perform properly Lessee's obligations
under this Lease, and from all liabilities resulting from such claims. In the event of a claim against Léssor or Lessor's
affiliates which is within the scope of this indemnity, Lessor shall tender the defense of same to Lessee who shall provide
a defense through counsel reasonably satisfactory to Lessor and Lessee shall not make any admission of liability. A
settlement may be made without Lessor’s consent only if the settlement involves only the payment of money by Lessee
and Lessor is afforded a full and complete release as part of the settlement. Lessor and Lessee agree to give one another
prompt written notice of any claim which appears to be within the scope of the foregoing indemnity, but no failure or
delay on the part of Lessor to so notify Lessee shall absolve Lessee of its indemnity obligations unless substantial
prejudice to Lessee results. Lessor and Lessee further agree to cooperate reasonably, but without expense to Lessor, in
the defense of any claim within the scope of the foregoing indemnity. The foregoing indemnity shall survive the
expiration or earlier termination of this Lease with respect to all claims based upon occurrences ante-dating the expiration
or earlier termination of this Lease.

() The protection afforded Lessor and Lessor's affiliates under the foregoing provisions of this Paragraph 8.6 is
intended to include protection from claims arising from Lessor's or Lessor’s affiliates’ negligence of any kind or degree,
or that of any party for whose negligence Lessor or Lessor's affiliates are liable, except in the case where the limits of
insurance required to be maintained or actually maintained, whichever limits are higher, by Lessee have been exhausted
in which case Lessee shail not be obligated to indemnify Lessor or Lessor's affiliates from their active or gross negligence
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or willful misconduct or that of any person for which they are liable. However,’a court of competent jurisdiction
determines that such intended scope of protection is in excess of that permitied by applicable law, this Paragraph 8.6 shall
be deemed to be amended automatically to reduce the scope of the protection afforded to Lessor and Lessor's affiliates to
the maximum scope permitted by applicable Jaw. This provision shall govern any inconsistent severability prowsmn of
this Lease. =

.-{‘
U] Lessee waives all claims against Lessor and Lessor's affiliates for any personal injury, propeny
damage or interference with Lessee's quiet enjoyment of the Premises caused by other lessees or other lessees of other

properties of Lessor.

® The provisions of this Paragraph 3.6 shall survive and remain in full force and effect after the
expiration or earlier termination of this Lease, No termination, cancellation or release agreement entered into by Lessor
and Lessee shall release Lessee from its indemnification obligations under this Lease, unless specifically so agreed by
Lessor in writing at the time of such agreement.

8.7 - Lessor Administered Programs.

From time to time, during the term hereof, Lessor may elect, with Lessee's consent, to obtain on Lessee's behalf
one or more of the policies of insurance or coverages required to be obtained by Lessee under this Article 8 provided that
Lessee need only pay for such insurance up to the amount that it would have had to pay if it had secured the
aforementioned policies of insurance or coverages itself. In the event Lessor so elects, Lessee shall be relieved of its
obligation to obtain that particular type of policy or coverage. Lessee agrees to reimburse Lessor therefore up to the
amount that Lessee would have paid for that particular type of policy or coverage had it secured the aforementioned
policy or coverage itself within ten (10) days of receipt of written notice from Lessor. In the event any such policy or
coverage is obtained on a group basis (i.e., properties in addition to the Premises demised under this Lease are insured
under the policy), Lessor shall allocate an equitable portion of the premium to Lessee and such allocation shall be
conclusive and binding on Lessee. With respect to any coverage so procured by Lessor in lieu of the coverage otherwise
required by Paragraph 8.2 above, Lessor makes no representation or warranty concerning the adequacy of such coverage
to protect Lessee’s interests and Lessor shall have no liability in the event such coverage is inadequate. Lessee shall
procure and maintain at its expense any excess coverage Lessee deems necessary to protect its interests.

9 Damage or Destruction.
9.1 Definitions.

(a) *Premises Partial Damage" shall mean damage or destruction to the Premises, other than
Lessee-Owned Alterations and Utility Installations, the repair cost of which damage ar destruction is less than fifty
percent (50%) of the then Replacement Cost of the Premises (excluding Lessee’s Alterations and Utility Installations and
Trade Fixtures) immediately prior to such damage or destruction.

()] “Premises Total Destruction” shall mean damage or destruction to the Premises, other than
Lessee’s Alterations and Utility Installations, the repair cost of which damage or destruction is fifty percent (50%) or
more of the then Replacement Cost of the Premises (excluding Lessee’s Alterations and Utility Installations and Trade
Fixtures) immediately prior to such damage or destruction. In addition, if the Premises are located in a multi-tenant
building (the “Building”) damage or destruction to the Building, other than Alterations and Utility Installations and Trade
Fixtures of any lessees of the Building, the cost of which damage or destruction is fifty percent (50%) or more of the then
Replacement Cost (excluding Alterations and Utility Installations and Trade Fixtures of any lessees of the Building) of
the Building shall, at the option of Lessor, be deemed to be Premises Total Destruction.
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() "Insured Loss" shall mean damage or destruction to the Premises, other than Lessee’s
Alterations and Utility Installations and Trade Fixtures, which was caused by an event covered by property insurance
maintained by Lessor irrespective of any deductible amounts or coverage limits involved. &
LLd

(d) "Replacement Cost” shall mean the cost to repair or rebuild the improvements owned-by
Lessor at the time of the occurrence to their condition existing immediately prior thereto, including demolition, debﬁs
removal and upgrading required by the operation of applicable building codes, ordinances or laws, and without deduction
for depreciation. M

G) "Hazardous Substance Condition” shall mean the occurrence or discovery of a condition
involving the presence of, or a contamination by, a Hazardous Substance as defined in Paragraph 5.2, in, on, or under the
Premises.

9.2 Premises Partial Damage - Insured Loss.

If Premises Partial Damage that is an Insured Loss occurs, then Lessor shall, at Lessor's expense, repair such
damage (but not Lessee's Trade Fixtures or Lessee-Owned Alterations and Utility Installations) as soon as reasonably
possible and this Lease shall continue in full force and effect. In the event, however, that there is a shortage of insurance
proceeds and such shortage is due to the fact that, by reason of the unique nature of the improvements in the Premises,
full replacement cost insurance coverage was not commercially reasonable and available, Lessor shall have no obligation
to pay for the shortage in insurance proceeds or to fully restore the unique aspects of the Premises unless Lessee provides
Lessor with the funds to cover same, or satisfactory assurance thereof, within ten (10) days following receipt of written
notice of such shortage and request therefor. If Lessor receives said funds or satisfactory assurance thereof within said
ten (10) day period, Lessor shall complete them as soon as reasonably possible and this Lease shall remain in full force
and effect, If Lessor does not receive such funds or assurance within said period, Lessor may nevertheless elect by
written notice to Lessee within ten (10) days thereafter to make such restoration and repair as is commercially reasonable
with Lessor paying any shortage in praceeds, in which case this Lease shall remain in full force and effect. If Lessor does
not receive such funds or assurance within such ten (10) day period, and if Lessor does not so elect to restore and repair,
then this Lease shall terminate sixty (60 days following the occurrence of the damage or destruction. Unless otherwise
agreed, Lessee shall in no event have any right to reimbursement from Lessor for any funds contributed by Lessee to
repair any such damage or destruction, Premises Partial Damage due to flood or earthquake shall be subject to Paragraph
9.3 rather than Paragraph 9.2, notwithstanding that there may be some insurance coverage, but the net proceeds of any
such insurance shall be made available for the repairs if made by either Party.

93 Partial Damage - Uninsured Loss,

If Premises Partial Damage that is not an Insured Loss occurs, unless caused by a negligent or willful act of
Lessee (in which event Lessee shall make the repairs at Lessee's expense and this Lease shall continue in full force and
effect), Lessor may, at Lessor's option, either (i) repair such damage as soon as reasonably possible at Lessor's expense,
in which event this Lease shall continue in full force and effect, or (ii) give written notice to Lessee within thirty (30)
days after receipt by Lessor of knowledge of the occurrence of such damage of Lessor's desire to terminate this Lease as
of the date sixty (60) days following the date of such notice unless the reason for the lack of insurance coverage is that
Lessor chose not to purchase cost insurance coverage that was commercially reasonable and available. In the event
Lessor elects to give such notice of Lessor's intention to terminate this Lease, Lessee shall have the right within ten (10)
days after the receipt of such notice to give written notice to Lessor of Lessee's commitment to pay for the repair of such
damage totally at Lessee's expense and without reimbursement from Lessor. Lessee shall provide Lessor with the
required funds or satisfactory assurance thereof within thirty (30) days following such commitment from Lesses. Insuch
event this Lease shall continue in full force and effect, and Lessor shall proceed to make such repairs as soon as
reasonably possible after the required funds are available. If Lessee does not give such notice and provide the funds or
assurance thereof within the times specified above, this Lease shall terminate as of the date specified in Lessor's notice of
termination.
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94 Total Destruction.

Notwithstanding any other provision hereof, if Premises Total Destruction occurs (including any desﬂ&éﬁon
required by any authorized public authority), this Lease shall terminate sixty (60) days following the date of- such
Premises Total Destruction, whether or not the damage or destruction is an Insured Loss or was caused by a neghgent or
willful act of Lessee, In the event, however, that the damage or destruction was caused by Lessee, Lessor shall have the
right to recover Lessor‘s damages from Lessee.

9.5 Damage Near End of Term,

If at any time during the last six (6) months of the term of this Lease there is damage for which the cost to repair
exceeds one month's Base Rent, whether or not an Insured Loss, Lessor may, at Lessor's option, terminate this Lease
effective sixty (60) days following the date of occurrence of such damage by giving written notice to Lessee of Lessor's
election to do so within thirty (30) days after the date of occurrence of such damage. Provided, however, if Lessee at that
time has an exercisable option to extend this Lease, then Lessee may preserve this Lease by (a) exercising such option,
and (b) providing Lessor with any shortage in insurance proceeds (or adequate assurance thereof) needed to make the
repairs on or before the earlier of (i) the date which is ten (10) days after Lessee's receipt of Lessor's written notice
purporting to terminate this Lease, or (ii) the day prior to the date upon which such option expires. If Lessee duly
exercises such option during such period and provides Lessor with funds (or adequate assurance thereof) to cover any
shortage in insurance proceeds, Lessor shall, at Lessor's expense, repair such damage as soon as reasonably possible and
this Lease shall continue in full force and effect, If Lessee fails to exercise such option and provide such funds or
assurance during such period, then this Lease shall terminate as of the date set forth in the first sentence of this Paragraph
9.5.

9.6 Abatement of Rent; Lessee's Remedies.

In the event of (i) Premises Damage or (ii} Hazardous Substance Condition not caused by Lessee, its employees,
agents or invitees, the Base Rent, payable by Lessee hereunder for the period during which such damage or condition, its
repair, remediation or restoration continue, shall be abated in proportion to the degree to which Lessee’s use of the
Premises is impaired. Except for abatement of Base Rent, as aforesaid, all other obligations of Lessee hereunder shall be
performed by Lessee, and Lessee shall have no claim against Lessor for any damage suffered by reason of any loss of use
of the Premises during suchrepair, remediation or restoration period unless such Premises Damage or Hazardous
Substance condition was due to a grossly negligent or willful act of Lessor.

9.1 Hazardous Substance Conditions.

If a Hazardous Substance Condition occurs, unless caused by Lessee, its employees, agents or invitees {in which
case Lessee shall make the investigation and remediation thereof required by Applicable Requirements and this Lease
shal! continue in full force and effect, but subject to Lessor's rights under Paragraph 5.2 and Paragraph 12), Lessor may,
at Lessor's option, either (i) investigate and remediate such Hazardous Substance Condition, if required, as soon as
reasonably possible at Lessor's expense, in which event this Lease shall continue in full force and effect, or (ii) if the
estimated cost to investigate and remediate such condition exceeds six (6) times the then monthiy Base Rent or $25,000,
whichever is less, give written notice to Lessee within thirty (30) days after receipt by Lessor of knowledge of the
occurrence of such Hazardous Substance Condition of Lessor's desire to terminate this Lease as of the date sixty {60)
days following the date of such notice. In the event Lessor elects to give such notice of Lessor's intention to terminate
this Lease, Lessee shall have the right within ten (10) days after the receipt of such notice to give written notice to Lessor
of Lessee's commitment to pay for the excess costs of (a) imvestigation and remediation of such Hazardous Substance
Condition to the extent required by Applicable Requirements, over (b) an amount equal to six (6) times the then monthly
Base Rent or $25,000, whichever is less. Lessee shall provide Lessor with the funds required of Lessee or satisfactory
assurance thereof within thirty (30) days following said commitment by Lessee. Insuch event this Lease shall continue in
full force and effect, and Lessor shall proceed to make such investigation and remediation as soon as reasonably possible
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after the required funds are available. If Lessee does not give such notice and provide the required funds or assurance
thereof within the time period specified above, this Lease shall terminate as of the date specified in Lessor's notice of
termination. ) w

—
Lo

9.8 Termination - Advance Payments. 2_(‘
I3
Upon termination of this Lease pursuant to this Article 9, Lessor shall return to Lessee any advance payr;ént
made by Lessee to Lessor and 5o much of Lessee's Security Deposit as has not been, or is not then required to be, used by

Lessor under the terms of this Lease.

9.9 Waiver of Statutes,

Lessor and Lessee agree that the terms of this Lease shall govern the effect of any damage to or destruction of
the Premises and the Building with respect to the termination of this Lease and hereby waive the provisions of any
present or future statute to the extent it is inconsistent herewith.

10.  Utilities.
Lessee shall pay for all water, gas, salt water, heat, light, power, telephone, trash disposal and other utilities and
services supplied to the Premises, together with any taxes thereon. If any such services are not separately metered to

Lessee, Lessee shall pay a proportion, to be determined by Lessor, of all charges jointly metered. Lessor's good faith
reasonable determination of Lessee's portion shall be conclusive and binding.

11, Assignment and Subletting,

1.1 Lessor's Consent Required,

(a) Lessee shall not voluntarily or by operation of law assign, transfer, mortgage or encumber
{collectively, “assign or assignment") or sublet or permit anyone other than Lessee and its employees to use or occupy
(collectively, “sublet or sublease™) all or any part of Lessee's interest in this Lease or in the Premises without Lessor's
prior written consent which Lessor may grant or withhold in its sole and absolute discretion, except if the Lessee is a
company or co-operative comprised of members who independently own and/or operate grocery stores, it may assign or
sublet the Lease to , but no other sublease or assignment shall be permitted without Lessor’s -
prior written consent as aforesaid.

(b) A change in the control of Lessee shall constitute an assignment requiring consent. The
transfer, on a cumulative basis, of twenty-five percent (25%) or more of the voting control of Lessee shall constitute a
change in control for this purpose.

(c) Intentionally omitted.

(d) An assignment or sublease without consent shall, at Lessor's option, be a Defauit curable after
notice per Paragraph 12.1(d), or a noncurable Breach without the necessity of any notice and grace period. If Lessor
elects to treat such unapproved assignment or sublease as a noncurable Breach, Lessor may either: (i) terminate this
Lease, or {ii) upon thirty (30) days written notice, increase the monthly Base Rent to one hundred ten percent (110%) of
the Base Rent then in effect. Further, in the event of such Breach and rental adjustment, all fixed and nen-fixed rental
adjustments scheduled during the remainder of the Lease term shall be increased to one hundred ten percent (110%) of
the scheduled adjusted rent.
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()] Notwithstanding the foregoing, allowing a de minimus portion of the Premises, i.e., 20 square
feet or less, to be used by a third party vendor in connection with the installation of a vending machine shall not require
Lessor’'s consent. Lt

. i

-

™
e

11.2  Terms and Conditions Applicable to Assignment and Subletting,

@) Regardless of Lessor’s consent, any assignment or sublease shall not (i) be effective without
the express written assumption by such assignee or sublessee of the obligations of Lessee under this Lease, (ii) release
Lessee of any obligations hereunder, nor (iii) alter the primary liability of Lessee for the payment of Base Rent and other
sums due Lessor hereunder or for the performance of any other cbligations to be performed by Lessee under this Lease,

(b) Lessor may accept any rent or performance of Lessee's obligations from any person other than
Lessee pending approval or disapproval of an assignment. Neither a delay in the approval or disapproval of such
assignment nor the acceptance of any rent for performance shall constitute a waiver or estoppel of Lessor's right to
exercise its remedies for the Default or Breach by Lessee of any of the terms, covenants or conditions of this Lease,

(x) The consent of Lessor to any assignment or sublease shall not constitute a consent to any
subsequent assignment or sublease by Lessee or to any subsequent or successive assignment or sublease by the assignee
or sublessee. However, Lessor may consent to subsequent subleases and assignments of the sublease or any amendments
or modifications thereto without notifying Lessee or anyone else liable under this Lease or the sublease and without
obtaining their consent, and such action shall not relieve such persons from liability under this Lease or the sublease.

d In the event of any Default or Breach of Lessee’s obligation under this Lease, Lessor may
proceed directly against Lessee or anyone else responsible for the performance of the Lessee's obligations under this
Lease, including any sublessee, without first exhausting Lessors remedies against any other person or entity responsible
therefor to Lessor, or any security held by Lessor.

(¢ Any assignee of, or sublessee under, this Lease shall, by reason of accepting such assignment
or entering into such sublease, be deemed, for the benefit of Lessor, to have assumed and agreed to conform and comply
with each and every term, covenant, condition and obligation herein to be observed or performed by Lessee during the
term of said assignment or sublease, other than such obligations as are contrary to or inconsistent with provisions of an
assignment or sublease to which Lessor has specifically consented in writing.

()] In connection with any request for Lessor's consent under this Paragraph 11.2,

® and other out-of-pocket expenses incurred in dealing with the proposed assignment or
sublease not to exceed $1,000 in the aggregate.

113 Additional Tenmns and Conditions Applicable to Subletting.

The following terms and conditions shall apply to any subletting by Lessee of ali or a.ng'/ part of the Premises and
shall be deemed included in al! subleases under this Lease whether or not expressly incorporated therein:

(a) Lessee hereby assigns and transfers to Lessor all of Lessee’s interest in all rentals and income
arising from any sublease of all or a portion of the Premises heretofore or hereafter made by Lessee save only for the
customary fee, not to exceed five (5) percent of the Base Rent due under this Lease, that a Lessee charges one of its
members to assign it the lease in the event that the Lessee is a coaperative or company comprised of independent grocery
store owner/operators, and Lessor may collect such rent and income and apply same toward Lessee's obligations under
this Lease; provided, however, that until a Breach (as defined in Paragraph 12.1) shall occur in the performance of
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Lessee's abligations under this Lease, Lessee may, except as otherwise provided in this Lease, receive, collect and enjoy
the rents accruing under such sublease. Lessor shall not, by reason of the foregoing provision or any other asmgnment of
such sublease to Lessor, nor by reason of the collection of the rents from a sublessee, be deemed liable to the subleLssee
for any failure of Lessee to perform and comply with any of Lessee's obligations to such sublessee under such Sublease
Lessee hereby irrevocably authorizes and directs any such sublessee, upon receipt of a written notice from Lessor sta_tgg
that a Breach exists in the performance of Lessee's obligations under this Lease, to pay to Lessor the rents and other
charges due and to become due under the sublease save only for the customary fee, not to exceed five (5) percent of the
Base Rent due under this Lease, that a Lessee charges one of its members to assign it the lease in the event that the Lessee
is a cooperative or company comprised of independent grocery store owner/operators,. Sublessee shall rely upon any
such statement and request frorn Lessor and shall pay such rents and other charges to Lessor without any cbligation or
right to inquire as to whether such Breach exists and notwithstanding any notice from or claim from Lessee to the
contrary. Lessee shall have no right or claim against such sublessee, or, until the Breach has been cured, against Lessor,
for any such rents and other charges so paid by said sublessee to Lessor,

®) In the event of a Breach by Lessee in the performance of its obligations under this Lease,
Lessor, at its option and without any obligation to do so, may require any sublessee to attorn to Lessor, in which event
Lessor shall undertake the obligations of the sublessor under such sublease from the time of the exercise of said option to
the expiration of such sublease; provided, however, Lessor shall not be liable for any prepaid rents or security deposit
paid by such sublessee to such sublessor or for any other prior defaults or breaches of such sublessor under such sublease.

{c) Any matter or thing requiring the consent of the sublessor under a sublease that involves a
provision of the Lease itself shall also require the consent of Lessor herein.

{d) No sublessee under a sublease approved by Lessor shall further assign or sublet all or any part
of the Premises without Lessors prior written consent,

(e) Lessor shall deliver a copy of any notice of Default or Breach by Lessee to the sublessee, who
shall have the right to cure the Default of Lessee within the grace period, if any, specified in such notice, The sublessee
shall have a right of reimbursement and offset from and against Lessee for any such Defaults cured by the sublessee.

12.  Default; Breach; Remedies.

12.1  Default; Breach,

Lessor and Lessee agree that if an attorney is consulted by Lessor in connection with & Lessee Default or Breach
(as hereinafter defined), $350.00 is a reasonable minimum sum per such occurrence for legal services and costs in the
preparation and service of a notice of Default, and that Lessor may include the cost of such services and costs in said
notice as rent due and payable to cure said default. A "Default” by Lessee is defined as a failure by Lessee to observe,
comply with or perform any of the terms, covenants, conditions or rules applicable to Lessee under this Lease, A
"Breach" by Lessee is defined as the occurrence of any one or more of the following Defaults, and, where a grace period
for cure after notice is specified herein, the failure by Lessee to cure such Default prior to the expiration of the applicable
grace period, and shall entitle Lessor to pursue the remedies set forth in Paragraphs 12.2 and/or 12.3:

|
(a) The vacating of the Premises without the intention to reoccupy same, or the abandonment of
the Premises.

(b) Except as expressly otherwise provided in this Lease, the failure by Lessee to make any
payment of Base Rent, or any other monetary payment required to be made by Lessee hereunder when due, the failure by
Lessee to provide Lessor with reasonable evidence of insurance or surety bond required under this Lease, or the failure of
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Lessee to fulfill any obligation under this Lease which endangers or threatens life or property, where such failure
continues for a period of five (5) days following receipt or deemed receipt of written notice thereof by or on behalf of
Lessor to Lessee. . i L :

{c) Except as expressly otherwise provided in this Lease, the failure by Lessee to provide Lessor
with reasonable written evidence {in duly executed original form, if applicable) of (i) compliance with Apphcg_ble
Requirements per Paragraph 3.3, (i) the inspection, maintenance and service contracts required under Paragraph 7.1(b),
(iii) the rescission of an unauthorized assignment or subletting per Paragraph 11.1, (iv) an Offset Statement per Paragraph
44.1, (v) the subordination or non-subordination of this Lease per Paragraph 26, (vi) the execution of any document
requested under Paragraph 37 (easements), or (vii) any other documentation or information which Lessor may reascnably
require of Lessee under the terms of this Lease, where any such failure continues for a period of ten (10) days following
receipt or deemed receipt of written notice by Lessee.

(d) A Default by Lessee as to the terms, covenants, conditions or provisions of this Lease, or of
the rules adopted under Paragraph 35 hereof that are to be observed, complied with or performed by Lessee, other than
those described in Subparagraphs 12.1(a), (b} or {c), above, where such Default continues for a period of ten (10) days
after receipt or deemed receipt of written notice thereof by Lessee from or on behalf of Lessor; provided, however, that if
the nature of Lessee’s default is such that more than ten (10) days are reasonably required for its cure, then it shall not be
deemed to be a Breach of this Lease by Lessee if Lessee commences such cure within said ten (10} day period and
thereafter diligently prosecutes such cure to completion.

{e) The occurrence of any of the following events: (i) the making by Lesse or any Guarantor of
any general arrangement or assignment for the benefit of creditors; (i) Lessee's or a Guarantor’s becoming a “debtor” as
defined in 11 U.S. Code §101 or any successor statute thereto (unless, in the case of a petition filed against Lessee ora
Guarantor, the same is dismissed within sixty (60) days); (iii) the appointment of a trustee or receiver to take possession
of substantially all of Lessee’s assets located at the Premises or of Lessee’s interest in this Lease, where possession is not
restored to Lessee within thirty (30) days; or (iv) the attachment, execution or other judicial seizure of substantially all of
Leéssee's assets located at the Premises or of Lessee’s interest in this Lease, where such seizure is not discharged within
thirty (30) days; provided, however, in the event that any provision of this Subparagraph 12.1(e) is contrary to any
applicable law, such provision shall be of no force or effect, and shall not affect the validity of the remaining provisions.
‘The foregoing notwithstanding, no default shall occur with respect to an event under (i) or (ii) involving a Guarantor
unless Lessor reasonably determines that the effect is to impair Lessor’s security for the performance of Lessee’s
obligations under this Lease and Lessee fails to provide equivalent replacement security, in Lessor’s reascnable opinion,
within thirty (30) days after written notice to Lessee that the security has been so impaired and that replacement security
is required. Without limiting what might constitute equivalent replacement security, the guaranty of a person having at
feast an equal net worth and liquidity of the Guarantor being replaced or an additional security deposit equal to six (6)
months Base Rent is deemed to be equivalent replacement security.

il The discovery by Lessor that any financial statement of Lessee or any Guarantor, given to
Lessor by Lessee or any Guarantor, was materially false.

The notices permitted to be given by Lessor under this Paragraph 12.1 shall consfitute, and shall not be in
addition to, the notices required by California Code of Civil Procedure §1161.

12.2 Remedies.

If Lessee fails to perform any affirmative duty or obligation of Lessee under this Lease, within ten {10} days
after written notice to Lessee (or in case of an emergency, without notice), Lessor may at its option (but without
obligation to do so), perform such duty or obligation on Lessee's behalf, including, but not limited to, the obtaining of
reasonably required bonds, insurance policies, or governmental licenses, permits or approvals. The costs and expenses of
any such performance by Lessor shall be due and payable by Lessee to Lessor upon receipt of invoice therefor. If any
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check given to Lessor by Lessee shall not be honored by the bank upon which it is drawn, Lessor, at its own option, may
require all future payments to be made under this Lease by Lessee to be made only by cashier's check. In the event ofa
Breach of this Lease by Lessee (as defined in Paragraph 12.1), with or without further notice or demand, and wit!_tpfut
limiting Lessor in the exercise of any right or remedy which Lessor may have by reason of such Breach, Lessor may: |
{a) Terminate Lessee’s right to possession of the Premises by any lawful means, in which m&m
Lease and the term hereof shall terminate and Lessee shall immediately surrender possession of the Premises to Lessor.
In such event Lessor shall be entitled to recover from Lessee: (i) the worth at the time of the award of the unpaid rent
which had been earned at the time of termination; (ii) the worth at the time of award of the amount by which the unpaid
rent which would have been earned after termination until the time of award exceeds the amount of such rental loss that
the Lessee proves could have been reasonably avoided; (iii) the worth at the time of award of the amount by which the
unpaid rent for the balance of the term after the time of award exceeds the amount of such rental loss that the Lessee
proves could be reasonably avoided; and (iv) any other amount necessary to compensate Lessor for all the detriment
proximately caused by the Lessee's failure to perform its obligations under this Lease or which in the ordinary course of
things would be likely to result therefrom, including, but not limited to, the cost of recovering possession of the Premises,
expenses of reletting, including necessary renovation and alteration of the Premises, reasonable attorneys' fees, and that
portion of any leasing commission paid by Lessor in connection with this Lease applicable to the unexpired term of this
Lease. The worth at the time of award of the amount referred to in provision (iv) of the immediately preceding sentence
shall be computed by discounting such amount at the discount rate of the Federal Reserve Bank of San Francisco or the
Federal Reserve Bank District in which the Premises are located at the time of award plus one percent (1%). Efforts by
Lessor to mitigate damages caused by Lessee's Default or Breach of this Lease shall not waive Lessor’s right to recover
damages under this Paragraph 12.2. If termination of this Lease is obtained through the provisional remedy of unlawful
detainer, Lessor shall have the right to recover in such proceeding the unpaid rent and damages as are recoverable
therein, or Lessor may reserve the right to tecover all or any part thereof in a separate suit for such rent and/or damages.
If a notice and grace period required under Subparagraphs 12,1 (b), (c) or (d) was not previously given, a notice to pay
rent or quit, or to perform or quit, as the case may be, given to Lessee under any statute authorizing the forfeiture of
leases for unlawful detainer shall also constitute the applicable notice for grace period purposes required by
Subparagraph 12.1 (b), {c) or (d). Insuch case, the applicable grace period under the unlawful detainer statute shalt run
concurrently after the one such statutory notice, and the failure of Lessee to cure the Default within the greater of the two
(2) such grace periods shall constitute both an untawful detainer and a Breach of this Lease entitling Lessor to the

" remedies provided for in this Lease and/or by said statute.

{b) Continue the Lease and Lessee's right to possession in effect (in California under California
Civil Code §1951.4) after Lessee's Breach and recover the rent as it becomes due. If Lessor elects this remedy, Lessee
shall have the right to assign this Lease or sublet the Premises with Lessor’s prior written consent, not to be withheld
unreasonably, notwithstanding any other provision of this lease to the contrary. Lessor and Lessee agree that the
limitations on assignment and subletting in this Lease are reasonable. Acts of maintenance or preservation, efforts to
relet the Premises, or the appointment of a receiver to protect the Lessors interest under this Lease, shall not constitute a
termination of the Lessee's right to possession.

© Pursue any other remedy now or hereafier available to Lessor under the laws.or judicial
decisions of the state wherein the Premises are located.

(@ The expiration or termination of this Lease and/or the termination of Lessee's right to
possession shall not relieve Lessee from liability under any indemnity provisions of this Lease as to matters occurring or
accruing during the term hereof or by reason of Lessee's occupancy of the Premises.

12.3 Inducement Recapture in Event of Breach.,

Any agreement by Lessor for free or abated rent or other charges applicable to the Premises, or for the giving or
paying by Lessor to or for Lessee of any cash or other bonus, inducement or consideration for Lessee's entering into this
Lease, all of which concessions are hereinafter referred to as "Inmducement Provisions" shall be deemed conditioned
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Initials:

19

0051



Case 2:05-cv-08972-DSF-PJW  Document4  Filed 01/03/2006 Page 55 of 74
LR i . S 5 1
¢ : ® .

upon Lessee's full and faithful performance of all of the terms, covenants and conditions of this Lease to be performed or
observed by Lessee during the term hereof as the same may be extended, Upon the occurrence of a Breach (as defined in
Paragraph 12.1) of this Lease by Lessee, any such Inducement Provision shall automatically be deemed deleted from ﬂus
Lease and of no further force or effect, and any rent, other charge, bonus, inducement or consideration theretofore abated,
given or paid by Lessor under such an Inducement Provision shall be immediately due and payable by Lessee to Lessor
-and recoverable by Lessor, as additional rent due under this Lease, notwithstanding any subsequent cure of said Breach
by Lessee. The acceptance by Lessor of rent or the cure of the Breach which initiated the operation of this Paragraph
12.3 shall not be deemed a waiver by Lessor of the provisions of this Paragraph 12.3 unless specifically so stated in
writing by Lessor at the time of such acceptance.

124  Breach by Lessor,

Lessor shall not be deemed in breach of this Lease unless Lessor fails within a reasonable time to perform an
obligation required to be performed by Lessor. For purposes of this Paragraph, a reasonable time shall in no event be
less than twenty (20) days after receipt or deemed receipt by Lessor, and by any Lender(s) whose name and address shall
have been furnished to Lessee in writing for such purpose, of written notice specifying wherein such obligation of Lessor
has not been performed; provided, however, that if the nature of Lessor’s obligation is such that more than twenty (20)
days after such notice is reasonably required for its performance, then Lessor shall not be in breach of this Lease if
performance is commenced within such twenty (20) day period and thereafter diligently pursued to completion.

13, Condemnation.

If the Premises or any portion thereof are taken under the power of eminent domain or sold under the threat of
the exercise of said power (all of which are herein called "condemnation"), this Lease shall terminate as to the part so
taken as of the date the condetnning autherity takes title or possession, whichever first occurs, Ef more than ten percent
(10%) of the floor area of the Premises is taken by condemnation, Lessor or Lessee may, at its option, (to be exercised in
writing within ten (10) days after the condemning authority shall have taken possession) terminate this Lease as of the
date the condemning authority takes such possession. If Lessor or Lessee does not terminate this Lease in accordance
with the foregoing, this Lease shall remain in full force and effect as to the portion of the Premises remaining, except that
the Base Rent shall be reduced in the same proportion as the rentable floor area of the Premises taken bears to the total
rentable floor area of the Premises. No reduction of Base Rent shall occur if the condemnation does not apply to any
portion of the Premises. Any award for the taking of all or any part of the Premises under the powers of eminent domain
or any payment made under threat of the exercise of such power shall be the property of Lessor, whether such award shall
be made as compensation for any bonus value of the leasehold or for the taking of the fee, or as severance damages;
provided, however, that Lessee shall be entitled to any compensation, separately awarded to Lessee for Lessee’s
relocation expenses and/or loss of Lessee’s Trade Fixtures or goodwill. In the event that this Lease is not terminated by
reason of such condemnation, Lessor shall to the extent of its net severance damages received, repair any damage to the
Premises caused by such condemnation authority. Lessee shall be responsible for the payment of any amount in excess of
such net severance damages required to complete such repair, or Lessee may clect.to terminate this Lease under

paragraph 46.3.
14, Lessor's Liab'ilig.

The term "Lessor" as used herein shall mean the owner or owners at the time in question of the fee title to the
Prémises. Inthe event of a transfer of Lessor's title or interest in the Premises or in this Lease, the prior Lessor shall be
relieved of all liability with respect to the obligations and/or covenants under this Lease thereafter to be performed by the
Lessor. Subject to the foregoing, the obligations and/or covenants in this Lease to be performed by the Lessor shall be
binding only upon the Lessor as hereinabove defined.

15, Severability.
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The invalidity of any provision of this Lease, as determined by a court of competent jurisdiction, shall in no way
affect the validity of any other provision hereof. o

LLi
-

16.  Interest on Past-Dye Obligations, 3
(.
Any monetary payment due Lessor hereunder, other than late charges, not received by Lessor within fourteen
(14) days following the date on which it was due (“delinquency date”), shall bear interest from the delinquency date at the
"prime rate” of interest as published in The Wall Street Journal on the date the payment became due or, if not published
on that date, on the next publication date, plus four percent (4%4) per annum, but not exceeding the maximum rate
aitowed by law, in addition to the late charge provided for in Paragraph 4.4.

17, Time of Essence,

Time is of the essence with respect to the performance of all obligations to be performed or observed by the
Parties under this Lease.

18. Rent Defined.
All monetary obligations of Lessee to Lessor under the terms of this Lease are deemed to be Rent.

13, Notices,

191 Notice Requirements.

All notices required or permitted by this Lease shall be in writing and may be delivered in person (by hand or by
messenger of courier service) or may be sent by certified mail, return receipt requested, with postage prepaid, and shall
be deemed received if served in a manner specified in this Paragraph 19. The addresses noted adjacent to a Party's
signature on this Lease shall be that Party's address for delivery or mailing of notice purposes. Either Party may by
written notice to the other specify a different address for notice purposes, except that upon Lessee's taking possession of
the Premises, the Premises shall constitute Lessee's address for the purpose of mailing or delivering notices to Lessee. A
copy of all notices required or permitted to be given to Lessor hereunder shall be concurrently transmitted to such party
or parties at such addresses as Lessor may from time to time hereafter designate by written notice to Lessee. A party
giving notice shall also give notice under this Article 19 to the California Attorney General at the address specified here
or at such other address as the Attorney General may specify by notice to the parties: Emilio Varanini, Esq., Deputy
Attorney General, Antitrust Section, Public Rights Division, California Attorney General’s Office 300 South Spring
Street, Los Angeles, Ca. 90013.

192  Date of Notice.

Any notice sent by registered or certified mail, return receipt requested, shall be deemed given on the date of
delivery shown on the receipt card, or if no delivery date is shown, the postmark thereon. Notices delivered by United
States Express Mail or overnight courier that guarantees next day delivery shall be deemed given twenty-four (24) hours
after delivery of the same to the United States Postal Service or courier. Ifnotice is received on a Saturday or a Sunday
or a legal holiday, it shall be deemed received on the next business day.

20. Waivers,
No waiver by Lessor of the Default or Breach of any term, covenant or condition hereof by Lessee, shall be

deemed a wajver of any other term, covenant or condition hereof, or of any subsequent Default or Breach by Lessee of
the same or any other term, covenant or condition hereof. Lessor's consent to, or approval of, any such act shall not be
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deemed to render unnecessary the obtaining of Lessor's consent to, or approval of, any subsequent or similar act by
Lessee, or be construed as the basis of an estoppel to enforce the provision or provisions of this Lease requiring, such
consent. Regardless of Lessor's knowledge of a Default or Breach at the time of accepting rent, the acceptance of rerit by
Lessor shall not be a waiver of any Default or Breach by Lessee of any provision hereof. Any payment given Lessor by
Lessee may be accepted by Lessor on account of monies or damages due Lessor, notwithstanding any qualtfy‘mg
statements or conditions made by Lessee in connection therewith, which such statements and/or conditions shall be of no
force or effect whatsoever unless specifically agreed to in writing by Lessor at or before the time of deposit of “fuch

payment.
21, Non-Recording.
Neither this Lease nor any memorandum hereof shall be recorded.

22 Holdgver.

If Lessee remains in possession of the Premises after the expiration of the term of the Lease with the written
consent of Lessor, such holding over shall not operate as a renewal of this Lease, but shall create a month-to-month
tenancy, terminable by either party upon thirty (30) days’ written notice to the other, on the same terms and conditions as
contained herein except that monthly rent equal to 125% the monthly Base Rent for the last year of the term of this Lease
shall be paid in advance on the first day of each month, Any holdover without Lessor’s written consent shall constitute a
tenancy at sufferance.

23, . Cumulative Remedies.

No remedy or election hereunder shall be deemed exclusive but shall, wherever possible, be cumulative with all
other remedies at law or in equity.

24. Covenants and Conditions; Construction of Agreement,

All provisions of this Lease to be observed or performed by Lessee are both covenants and conditions. In
construing this Lease, all headings and titles are for the convenience of the Parties only and shall not be considered a part
of this Lease. Whenever required by the context, the singular shall include the plural and vice versa. This Lease shall not
be construed as if prepared by one of the Parties, but rather according to its fair meaning as a whole, as if both Parties had
prepared it.}

25, Binding Effect; Choice of Law.

This Lease shall be binding upon the Parties, their personal representatives, successors and assigns and be
governed by the laws of the State of California. Any ht:gatlon between the Parties hereto concerning this Lease shall be
initiated in Los Angeles County.

.26, Subordination; Attornment; Non-Disturbance.
26.1  Subordination.

This Lease and any Option granted hereby shall, at the option of any lender (“Lender”) to Lessor or ground
Lessor, be subject and subordinate to any ground lease, mortgage, deed of trust, or other hypothecation or security device
(collectively, "Security Device'"), now or hereafter placed upon the Premises, to any and all advances made on the
.security thereof, and to all renewals, modifications, and extensions thereof, provided that the Lender shall have provided
to Lessee a commercially reasonable non-disturbance agreement with respect to a subordination of this Lease to a
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Security Device, Lessee 'agrees that the Lenders holding any such Security Device shall have no duty, liability or
obligation to perform any of the obligations of Lessor under this Lease, but that in the event of Lessor’s default with
respect to any such obligation, Lessee will give any Lender whose name and address have been furnished Lessee in
writing for such purpose notice of Lessor’s default pursuant to Paragraph 12.4. 1f any Lender shall elect to have thls
Lease and/or any Option granted hereby superior to the lien of its Security Device and shall give written notice thereof to
Lessee, this Lease and such Options shall be deemed prior to such Security Device, notwithstanding the relative dates of
the documentation or recordation thereof,

9D

w

262  Attornment,

Lessee agrees to attorn to a Lender or any other party who acquires ownership of the Premises by reason of a
foreclosure of a Security Device, and that in the event of such foreclosure, such new owner shall not; (i) be liable for any
act or omission of any prior Lessor or with respect to events occurring prior to acquisition of ownership, (ii) be subject to

any offsets or defenses which Lessee might have agamst any prior Lessor, or (iii) be bound by prepayment of more than
one (1) month's rent.

263  Self-Executing.

The agreements contained in this Article 26 shall be effective without the execution of any further documents;
provided, however, that upon written request from Lessor or a Lender in connection with a sale, financing or refinancing
of Premises, Lessee and Lessor shall execute such further writings as may be reasonably required to separately document
any such subordination or non-subordination, adomment and/or non-disturbance agreement as is provided for herein.

27. Attorneys' Fees.

If any Party brings an action or proceeding to enforce the terms hereof or declare rights hereunder, the
Prevailing Party (as hereafter defined) in any such proceeding, action, or appeal thereon, shall be entitled to reasonable
attorneys' fees. Such fees may be awarded in the same suit or recovered in a separate suit, whether or not such action or
proceeding is pursued to decision or judgment. The term ""Prevailing Party" shall include, without limitation, a Party
who substantially obtains or defeats the relief sought, as the case may be, whether by compromise, settlement, judgment,
ar the abandonment by the other Party of its claim or defense. The attorneys' fee award shall not be computed in
accordance with any court fee schedule, but shall be such as to fully reimburse all attorneys' fees reasonably incurred.
Lessor shall be entitled to attorneys' fees, costs and expenses incurred in preparation and service of notices of Default and
consultations in connection therewith, whether or not a legal action is subsequently commenced in connection w1th such
Default or resulting Breach,

28, Lessor's Access; Showing Premises; Repairs,

Lessor and Lessor's agents shall have the right to enter the Premises at any time, in the case of an emergency,
and otherwise at reasonable times for the purpose of showing the same to prospective purchasers, lenders, or lessees, and
making such alterations, repairs, improvements or additions to the Premises or to the Building, as Lessor may reasonably
deem necessary. Lessor may at any time place on or about the Premises or Building any ordinary "For Sale" signs and
Lessor may at any time during the last one hundred eighty (180) days of the term hereof place on or about the Premises
any ordinary "For Lease" signs. All such activities of Lessor shall be without abatement of Rent or liability to Lessee.

29. Auctions.

Lessee shall not conduct, nor permit to be conducted, either voluntarily or involuntarily, any auction upon the
Premises without first having obtained Lessor's prior written consent.
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30.  Signs.

Lessee shall not place any sign upon the exterior of the Premises or the Building, except that Lessee may, with
Lessor's prior written consent not to be withheld unreasonably, install (but not on the roof) such signs as are reasonably
required to advertise Lessee's own business so long as such signs are in a location designated by Lessor, comply with
Applicable Requirements and are satisfactory to Lessor in terms of quality, style and materials. The installation of any
sign on the Premises by or for Lessee shall be subject to the provisions of Paragraph 7 (Maintenance, Repairs, Utility
Installations, Trade Fixtures and Alterations). Unless otherwise expressly agreed herein, Lessor reserves all rights to the
use of the roof of the Building, and the right to install advertising signs on the Building, including the roof, which do not
unreasonably interfere with the conduct of Lessee's business; Lessor shall be entitled to all revenues from such
advertising signs.

31 Termination; Merger.

Unless specifically stated otherwise in writing by Lessor, the voluntary or other surrender of this Lease by
Lessee, the mutual termination or cancellation hereof, or a termination hereof by Lessor for Breach by Lessee, shall
automatically terminate any sublease or lesser estate in the Premises; provided, however, Lessor shall, in the event of any
such surrender, termination or cancellation, have the option to continue any one or all of any existing subtenancies.
Lessor's failure within ten (10) days following any such event to make a written election to the contrary by written notice
to the holder of any such lesser interest, shall constitute Lessor’s election to have such event constitute the termination of
such interest. '

32. Consents,

(a) Unless expressly provided otherwise herein, wherever in this Lease the consent of Lessor is
required, Lessor's satisfaction is required, or Lessor’s judgment or discretion are to be exercised, such matter shall be
within the reasonable exercise of Lessor's-discretion. Lessor’s actual reasonable costs and expenses (including, but not
limited to, architects’, attorneys', engineers' and other consultants' fees) incurred in the consideration ef, or response to, a
request by Lessee for any Lessor consent pertaining to this Lease or the Premises, including, but not limited to, consents
to an assignment, a subletting or the presence or use of a Hazardous Substance, shall be paid by Lessee to Lessor upon
receipt of an invoice and supporting documentation therefor. Lessor may, as a condition te considering any such request
by Lessee, require that Lessee deposit with Lessor an amount of money reasonably calculated by Lessor to represent the
cost Lessor will incur in considering and responding to Lessee's request. Any unused portion of said deposit shell be
refunded to Lessee without interest, Lessor’s consent to any act, assignment of this Lease or subletting of the Premises
by Lessee shall not constitute an acknowledgment that no Default or Breach by Lessee of this Lease exists, nor shall such
consent be deemed a waiver of any then existing Default or Breach, except as may be otherwise specifically stated in
writing by Lessor at the time of such consent. .

(b The failure to specify herein any particular condition to Lessor's consent shall not prectude the
impositions by Lessor at the time of consent of such further or other conditions as are then reasonable with reference to
the particular matter for which consent is being given.

33. Quiet Possession,

Upon payment by Lessee of the Rent for the Premises and the performance of all of the covenants, conditions
and provisions on Lessee’s part to be observed and performed under this Lease, Lessee shall have quiet possession of the
Premises for the entire term hereof subject to all of the provistons of this Lease.

3. Intentionally omitted.

35, Rules and Regulations.
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Lessee agrees that it will abide by, and keep and observe all reasonable rules and regulations ("Rules and
Regulations") which Lessor may make from time to time for the management, safety, care, and cleanliness of the
grounds, the parking and unloading of vehicles and the preservation of good order, as welk as for the convenience of other
occupants or lessees of the Building and their invitees.

36. Security Measures.

Lessee hereby acknowledges that the rental payable to Lessor hereunder does not include the cost of guard
service or other security measures, and that Lessor shall have no obligation whatsoever to provide same. Lessee assumes
all responsibility for the protection of the Premises, Lessee, its agents and invitees and their property from the acts of
third parties.

3T Reservations.

" Lessor reserves the right, from time to time, to grant, without the consent or joinder of Lessee, such easements,

" rights of way, utility raceways, and dedications that Lessor deems necessary, and to cause the recordation of parcel maps
and restrictions, so long as such easements, rights of way, utility raceways, dedications, maps and restrictions do not
unreasonably interfere with the use of the Premises, including the parking lot, by Lessee. Lessee agrees to sign any
documents reasonably requested by Lessor to effectuate any such easement rights, dedication, map or restrictions. Lessor
alsa reserves (i) the right of ingress and egress through the Premises to other parts of the building, (ii) the exclusive use of
all exterior walls and roof of the Building, (iii) the rights to install, maintain, replace and use pipes, ducts, conduits, and
wires through the Premises, and (iv) space for shaft ways, hallways, stairs and the like substantially as presently located,

38. Performance Under Protest.

If at any time a dispute shall arise as to any amount or sum of money to be paid by one Party to the other under
the provisions hereof, the Party against whom the obligation to pay the money is asserted shall have the right to make
payment "under protest” and such payment shall not be regarded as a voluntary payment and there shall survive the right
on the part of said Party to institute suit for recovery of such sum. If it shall be adjudged that there was no legal
obligation on the part of said Party to pay such sum or any part thereof, said Party shall be entitled to recover such sum ot
so much thereof as it was not legally required to pay under the provisions of this Lease.

39.  Authority.

If either Party hereto is a corporation, trust, general or limited partnership, or limited liability company or
partnership, each individual executing this Lease on behalf of such entity represents and warrants that he or she is duly
authorized to execute and deliver this Lease on its behalf. If Lessee is a corporation, trust, partnership, or limited
liability company or partnership, Lessee shall, within thirty (30) days after request by Lessor, deliver to Lessor evidence
satisfactory to Lessor of such authority,

40. Conflict.

Any conflict between the printed provisions of this Lease and the typewntten or handwritten provisions shall be
controlled by the typewritien or handwrltten provisions,

41, Oiter.

Preparation of this Lease by either Lessor or Lessee or Lessor’s agent or Lessee's agent and submission of same
to Lessee or Lessor shall not be deemed an offer to lease. This Lease is not intended to be binding until executed and
delivered by ail Parties hereto,
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42, Amendments.

This Lease may be modified only in writing, signed by the Parties in interest at the time of the modification.
The Parties shall amend this Lease from time to time to reflect any adjustments that are made to the Base Rent or other
rent payable under this Lease, As long as they do not materially change Lessee's obligations hereunder, Lessee agreesto
make such reasonable non-monetary modifications to this Lease as may be reasonably required by an institutional
insurance company or pension plan Lender in connection with the obtaining of normal financing or refinancing of the
property of which the Premises are a part,

43. Mulitiple Parties.

Except as otherwise expressly provided herein, if more than one person or entity is named herein as Lessee, the
obligations of such multiple parties shall be the joint and several responsibility of all persons or entities named herein as
such Lessee, and each named Lessee irrevocably constitutes and appoints each other named Lessee as his attomey-in-fact
and agent for all purposes related to this Lease, including without limitation the service of any notice or process.

4, Miscellaneous.

44,1  Offset Statement,

(a) Lessee shall at any time and from time to time upon not less than ten (10) days* after the
receipt or deemed receipt of prior written notice from Lessor execute, acknowledge and return to Lessor a written
statement in form as requested by Lessor:

@ Certifying that this Lease is unmodified and in fuil force and effect (or, if modified,
stating the nature of such modification and certifying that this Lease, as so modified, is in full force and effect) and the
dates to which the Base Rent and other charges are paid, if any.

(ii) Acknowledging that there are not, to Lessee's knowledge, any uncured defaults on the
part of Lessor hereunder, or specifying such defaults if any are claimed.

(iijy  Stating the amount of any security deposit or last month's rent deposit; and
(iv) Containing such other information concerning the Lease as Lessor may request.

Any such statement may be relied upon by any prospective purchaser or encumbrancer of the
Premises or of all or any portion of the real property of which the Premises are a part.

(b) Lessee's failure to deliver such statement within such time shall be conclusive upon Lessee:

(6] That this Lease is in full force and effect, without modification except as may be

represented by Lessor;
(i) That there are no uncured defaults in Lessor's performance;
(iii) That not more than one month's Minimum Rent has been patd in advance; and
(iv) That all other statements contained in the certificate requested by Lessor are true and
correct, :
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442  Health and Safety. '

Lessee covenants at all times during the term of this Lease to comply with the requirements of the Occupational
Safety and Health Act of 1970, 29 U.S.C. §651 gt seq., and any analogous legislation in California (collectively, the
"Act"), to the extent that the Act applies to the Premises and any activities thereon. Without limiting the generality of the
foregoing, Lessee covenants to maintain all working areas, all machinery, structures, electrical facilities and the like upon
the Premises in a condition that fully complies with the requirements of the Act, including such requirements as would be
applicable with respect to agents, employees or contractors of Lessor who may from time to time be present upon the
Premises, and Lessee agrees to indemnify and hold hammiess Lessor from any liability, claim or damages arising as a
result of a breach of the foregoing covenant and from all costs, expenses and charges arising therefrom including, without
limitation, attorneys' fees and court costs incurred by Lessor in connection therewith, which indemnity shall survive the
expiration or termination of this Lease.

443  Water Allocations.

All water and other utility allocations available with respect to Lessee's use and occupancy of the Premises are,
and upon termination of this Lease shall remain, Lessor's sole and exclusive property, Lessee hereby irrevocably
assigning to Lessor all of lessee's rights and interest in and to such allocations.

444 No Easements for Light or Air,

Any diminution or shutting off of light, air or view by any improvement made on lands adjacent to the Premises,
whether or not owned by Lessor, shall in no way affect this Lease or impose any liability on Lessor.

45, Merchandising Covenants,

45.1 Opening for Business,

Lessee shall open the Premises for business to the general public (“Opening”) within ninety (90) days after the
Commencement Date, except that this Opening covenant shall be suspended during such period that Opening is
prevented by occurrence of one or more events of force majeure (i.e., acts of God, labor strikes and actions, civil
commotion and other events beyond Lessee’s control [excluding financial difficulties]), provided that Lessee gives
Lessor written notice of the occurrence and nature of an event of force majeure within ten (10) days after the occurrence
thereof.

452  Covenant of Continuous Operation.

Whether or not Percentage Rent is payable under this Lease, after the Opening Lessee shall continuously operate
and use the Premises for the uses specified in this Lease on the days and during the time specified in Exhibit C attached
hereto except when the Premises cannot be open for business because of fire, flood, utility interruption or other event
beyond Lessee’s control which precludes operation of the Premises. Notwithstanding the foregoing the Lessee may, with
the prior written approval of Lessor, cease operations for a period of not more than five (5) consecutive days or in the
aggregate not more than ten (10) days during any consecutive twelve (12) month period during the term of this Lease.
The failure of the Lessee to comply with this covenant shall constitute a material default under this Lease and, if such
default is not cured by reopening within a period of three (3) days after receipt or deemed receipt of written notice thereof
from Lessor to Lessee, Lessor may exercise any of the rights or remedies under Paragraph 12.2 above. Any subsequent
default within one (1) year shall be deemed a non-curable Breach of this Lease.

45.3 Inventory, etc,
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After the Opening Lessee shall maintain a complete inventory of products appropriate for
a grocery store, which shall include, without limitation, the categories listed in Exhibit D hereto.
Additional categories can be added and categories can be deleted with Lessor’s consent. Lessee
shall maintain an adequate staff of trained personnel and sufficient trade fixtures and equipment
to serve customers efficiently. Lessee acknowledges and agrees that the business is seasonal and
that more inventory and staff are required for the months of June-September.

454  Management.

Lessee shall cause the Premises to be managed “substantially continuously” by a person, whether one or mere
owners of Lessee and/or employees each having at least five (5) years combined experience as an owner/operator and/or
manager of a grocery store, supermarket, convenience store, cash and carry business or liquor store; provided that in the
event of the death, illness or termination of the manager, Lessee shall have ninety (90) days to replace the former
manager with a new manager having the requisite experience, “Substantially continuously” means that at least one
manager is physically present at the Premises at least fifty (50%) of the time the Premises are required to be open for
business under the terms of this Lease. This pravision shall not be interpreted so as to bar a Lessee or Sublessee from
promoting an employee to this position who otherwise has the requisite experience,

— ——— i r— —— e

46.1  Development.

If Lessor desires to develop the Property during the lease term and has filed and received approval on an
application for a local coastal plan or California Coastal Commission approval, a general plan amendment, a request fora
specific plan approval, and a request for a zoning change, as may be necessary to develop the Property, Lessor shall have
the right to relocate Lessee, at Lessor’s expense, to a location substantially equivalent to or superior to the Premises,
provided that either (i) the relocation does not necessitate the interruption of Lessee’s business for more than three (3)
days or (ii) if the New Tenant’s business will be interrupted for more than three (3) days, SCICo has agreed to pay the
New Tenant promptly the sum of $2,000 per diem for the fourth and each subsequent day that the New Tenant was
unable to conduct business at the new location with the understanding that the interruption shall not last longer than seven
(7) days . All of the terms and conditions of this Lease shall continue to apply except that the Premises shall be the
location. No Base Rent will be due for any period of interruption of the Lessee’s business, bm no compensation shal be
due Lessee for any operating expenses or lost profits during that period.

6.2 Lessee's Financial Condition.

[(a) Financial Information. Within one hundred twenty (120) days after the end of cach fiscal year
of Lessee during the term of this Lease, Lessee shall furnish to Lessor a balance sheet, income statement and statement of
changes in financial position for the business conducted on the Premises as of and for the fiscal year then ended
(“financial statements"). The financial statements shall be true and correct in all material respects and shall fairly present
the financial condition of Lessee's business at year-end. The financial statements shali be prepared in conformance with
generally accepted accounting principles consistently applied except as may be noted in the report of the accountant
accompanying the financial statements. If Lessee has audited financial statements, the financial statements furnished to
Lessor shall be audited; otherwise the financial statements shall be prepared on a compilation or review ba.51s by a public
accountant or certified public accountant.

(b} Change in Lessee's Financial Condition. Ifat any time during the term of this Lease, Lessor
determines that a material adverse change in the financial condition of Lessee has occurred, and if in Lessor's reasonable
judgment such change exposes Lessor to materially greater risk that Lessee will become insolvent or deciare bankruptcy,
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Lessor shall have the right to require an increase to Lessee’s security deposit, in the form of cash or an irrevocable
standby letter of credit,, which shall be renewed periodically at least thirty (30) days prior to its expiry date, to an amount
equal to six (6) months Base Rent at the rate then in effect within twenty (20) days after written notice to Lessee or, if
Lessee fails to provide such increased security deposit in a timely manner, to terminate this Lease forthwith or to convert
the term of this Lease to a month-to-month tenancy, terminabie upon thirty (30) days notice by either party, on and
subject to all of the other terms and conditions of this Lease..

the termination notice is given and on the effective termination date,

47, Limitation on Recourse; Waiver of Jury Trial,

(a) As a material part of the consideration to Lessor under this Lease, Lessee agrees to look solely
to Lessor's interest in the Premises and the real property of which the Premises are a part for the recovery of any
monetary judgments against Lessor and further agrees that neither Lessor nor any of Lessor's past, present or firture
shareholders, directors, officers, agents or employees (collectively called "Lessor affiliates”) shall have any personal
liability to Lessee with respect to matters arising from or in any way related to this lease, the Lessor-Lessee relationship
between the parties or to Lessee's use or occupancy of the Premises or the real property of which the Premises are a part.
Lessee further agrees that no Lessor affiliate shall be named as a party defendant in any action brought by or on behalf of
Lessee; and

®) If permitted by law, Lessor and Lessee each hereby waives all rights to a trial by jury of
any action, proceeding or cross-complaint arising from or in any way related to this lease, the landlord-tenant
relationship between the parties or to Lessee's use or occupancy of the Premises or the real property of which the
Premises are a part.

LESSOR AND LESSEE HAVE CAREFULLY READ AND REVIEWED THIS LEASE AND EACH TERM AND
PROVISION CONTAINED HEREIN, AND BY THE EXECUTION OF THIS LEASE SHOW THEIR INFORMED
AND VOLUNTARY CONSENT THERETO. THE PARTIES HEREBY AGREE THAT, AT THE TIME THIS LEASE
I8 EXECUTED, THE TERMS OF THIS LEASE ARE COMMERCIALLY REASONABLE AND EFFECTUATE THE
INTENT AND PURPOSE OF LESSOR AND LESSEE WITH RESPECT TO THE PREMISES.

The Parties hereto have executed this Lease at the place and on the dates specified above their respective signatures.

Executed at; Address:

on: — 150 Metropole Avenue
Post Office Box 737

By LESSOR:

Avalon, California 90704
Santa Catalina Istand Company

Telephone: (310} 510-2000
By:

) Facsimile: (310} 510-2300
Name Printed:

Title:
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Executed at:

on:

By LESSEE:

By:

Name Printed;

Title:

Address:

Telephone: ( )

Facsimile: { )

DECEMBER 21, 2005

Initials:

30
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DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL

~ ALCOHOLIC BEVERAGE LICENSE &

0FF-SALE GENERAL =

i

nl
2,

oy

LA
VALID FROM - =
ALID RO VONS COMPANIES INC THE EXPIRES
JUL 01,2008 P 0 BOX 29096 MS 6516 TaX NASC JUN 30,2006
PHOENI X, AZ H5038-9096
TYPE NUMEBER DUP
21-358292 -
RENEWAL
'903-03
“TREA COBE
USINESS ADDRESS
JF DIFFERENT) DBA:VONS 22{2
117-19 CATALINA AVE
AVALON,CA 90704
OWNERS: CONDITIQNS
YONS COMPANIES INC THE T

IMPORTANT INFORMATION

EFFECTIVE PERIOD Thit ficense .5 effectuve anly for ine operating period ;hown bove. A new hcense will Be ent to you withn 10
days of the expration dote on your license if gayment i3 timely,

POSTING Cover thig license with glass or other Irangparent Mater 4 and post « on premices in 8 onspicuous place
RENEWAL NOTICES FRenewasl noticas are sent to oremites addrass unfess a spacriic marling J9aress is requetted, {9 ngucs 5 ot recoiven

30 days before expiration dme shown gbove, contact the nesrest 48C offlcs, To agzwre recept of noticss, advise your local ABC office ai
any change in sddress.

AENEWAL DATES It 12 fha licenses's reepopsibiiey 1o ns e rsquicad . .

penalty (3 charged for late rerewal and the lIcense can Qe aulomatically revaksa for fauure ta 2y

SEASONAL LICENSES

CONDITIONS A copy of all applicable conditrons must de kept an pramises

LICENSEE NAME Only 13 rames will be printed on each Ligense, !f there are mare names essociated with the ficense, they will be
ngicated by “ET AL",  All names ore on file and svalible upon réquest fram yaur lacal ABC ol e

3BA f vou changs vour business name plaasa nanify your tocai ABC affice
if you have any questons regatding itig Jicanse, cantact yaur facal ABC of(ice.

NOTE: CONTACT YOUR LOCAL ABC OFFICE F YOUR LICENSED PREMISES WILL BE TEMPCRARILY CLOSED FOR MORE
THAN 15 DAYS OR WILL BE PEAMANENTLY CLOSED.

age RENPICE- 06225 2025282782
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EXHIBIT A ‘ﬁfﬂ

[Date]
[Potential Acquiror]
[Address]
CONFIDENTIALITY AGREEMENT

Dear Sirs:

In connection with your consideration of a possible grocery store operation in the current
Vons Express location at 117-119 Catalina Avenue, in the City of Avalon on Catalina Island (the
“Transaction™), and pursuant to the [DATE] Consent Decree entered into by the Vons Companies,
Inc. with the Attorney General of the State of California, we have agreed to furnish you or your
representatives with certain information relating to the past operations at the Vons Express location
at 117-119 Catalina Avenue, in the City of Avalon on Catalina Island (the “Vons Express
location™).

The Vons Companies, Inc. and its applicable subsidiaries and affiliates are collectively
referred to herein as the “Company” or “we” *us” and “our.” All such information (whether
written or oral) fumnished (whether before or after the date hereof) by us or our directors, officers,
employees, affiliates, representatives (including, without limitation, financial advisors, attorneys
and accountants) or agents (collectively, “our Representatives™) to you or your directors, officers,
employees, affiliates, partners, representatives (including, without limitation, financial advisors,
attorneys and accountants) or agents or your potential sources of financing for the Transaction
{collectively, “your Representatives”) and alt notes, anatyses, compilations, forecasts, studies or
other documents prepared by you or your Representatives in cannection with your or their review
of, or your interest in, the Transaction which contain or reflect any such information, is hiereinafter
referred to as the “Information”. The term Information will not, however, include information
which (i) is or becomes publicly available other than as a resuit of a disclosure by you or your
Representatives; or (i) is or becomes available to you on a non-confidential basis from a source
(other than us or our Representatives) which is not known to you, after reasonable inquiry, to be
prohibited from disclosing such information to you or your representatives by a legal, contractual

. or fiduciary obligation to us or any other person,; or (iii) is currently in your possession and not
known to you, after reasonable inquiry, to be subject to any restriction on confidentiality.

Accordingly, you hereby agree that:

1. You and your Representatives (i) will keep the Information confidential and will not (except
as required by applicable law, regulation or legal process, and only after compliance with
paragraph 3 below), without our prior written consent, disclose any Information in any
manner whatsoever, and (i) will not use any Information other than in connection with the
Transaction; provided, however, that you may reveal the Information to your
Representatives (a) who need to know the Information for the purpose of evaluating the
Transaction, (b) who are informed by you of the confidential nature of the Information, and

11315931
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(c) who agree to act in accordance with the terms of this letter agreement. You will use
reasonable efforts to cause your Representatives to observe the terms of this letter
agreement, and regardless of the level of those efforts you will be responsibie for any
breach of this letter agreement by any of your Representatives.

L

You will take all commercially reasonable steps to protect the secrecy of and avoid
disclosure and unauthorized use of the Information. You shall not use any Information for
any purpose other than the consideration of the Transaction.

In the event that you or any of your Representatives are requested pursuant to, or required
by, applicable law, regulation or legal process (including, without limitation, by oral
questions, interrogatories, request for information or documents in legal proceedings, civil
investigation demands or other similar process) to disclose any of the Information, you wnll
notify us promptly so that we may seck a protective order or other appropriate remedy or, in
our sole discretion, waive compliance with the terms of this letter agreement. In the event
that no such protective order or other remedy is obtained, or that the Company does not
waive campliance with the terms of this letter agreement, you will furnish only that portion
of the Information which you reasonably believe (after consulting with legal counsel) is
legally required and will exercise all reasonable efforts (subject to the understanding that we
will promptly reimburse you for any out-of-pocket expenses you incur for efforts requested
by us) to obtain reliable assurance that confidential treatment will be accorded the
Information.

If you determine not to proceed with the Transaction, or if you complete the Transaction
and commence to occupy the space currently occupied by the Vons Express, you will
promptly inform us of that fact and, in that case, and at any time upon the written request of
the Company or any of our Representatives, you will either (i) promptly destroy all copies
of the written Information in your or your Representatives’ possession and confirm such
destruction to'us in writing, or {ii) promptly deliver to the Company at. your own expense all
copies of the written Information in your or your Representatives’ possession,
Notwithstanding the return or destruction of the Information, you or your Representatives

will continue to be bound by your obligations of confidentiality and other obligations
kereunder.

You acknowlédgeé that neither we, nor our Representatives, nor any of our officers,
directors, employees, agents or controlling persons within the meaning of Section 20 of the
Securities Exchange Act of 1934, as amended, makes any express or implied representation
or warranty as to the accuracy or completeness of the Information, and you agree that no
such person (including Vons, its affiliated companies and the persons described in this
paragraph) will have any liability relating to the Information, any errors therein or
omissions therefrom, the Transaction, or this Agreement.

You acknowledge that remedies at law may be inadequate to pratect us against any actual or
threatened breach of this letter agreement by you or by your Representatives, and, without
prejudice to any other rights and remedies otherwise available to us, you agree to the
granting of injunctive relief (upon a breach of or threatened breach of this Agreement) in
our favor without proof of actual damages. In the event of litigation relating to this [etter
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agreement, if a court of competent jurisdiction determines in a final, non-appealable order
that this letter agreement has been breached, then the non-prevailing party will reimburse

the prevailing party and its Representatives for its reasonable costs and expenses (including,
without limitation, reasonable legal fees and expenses) incurred in connection

litigation.

with all such

7. You agree that no failure or delay by us in exercising any right, power or privilege
hereunder will operate as a waiver thereof, nor will any single or partial exercise thereof

preclude any other or further exercise thereof or the exercise of any right power or privilege

hereunder.

8.  This letter agreement will be govemed by and construed in accordance with the laws of the
State of California applicable to contracts between residents of that State and executed in

and to be performed in that State,

9. This letier agreement contains the entire agreement between you and us concerning the
confidentiality of the Information. No modifications of this letter agreement or waiver of
any of the terms and conditions hereof will be binding upon you or us, unless approved in

writing by each of you and us,

10.  Ali provisions of this Agreement shall remain in full force and effect for two (2) years from

the date of this Agreement.

Please confirm your agreement with the foregoing by signing and returning to the
undersigned the duplicate copy of this letter enclosed herewith.

Accepted and Agreed as of the date
first written above:

{POTENTIAL ACQUIROR]

By:
Name:
Title:

11315982

Very truly yours,

THE VONS COMPANIES, INC.

By:

Name:

Title:
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AIR CO R STATE ASSPCIATION
TY QF LEASE
“Lessor’, and , hereingiter
*Lasseo”, ars about to execute 8 document entitied “Lesse” dated concerming the premises commonly
Known '
mrmmmmwmmwmw
WHEREAS,

heretnafter "Guarantors” have a financial inlerest in Lesses, and
WHEREAS, Lessor would not axecuts the Lease if Guamntons did not executs and defiver to Lasser this Guaranine of Leasa.

NOW THEREFORE, In consideration of the exacution of the forsgoing Lesse by Lassor and as a materia inducerment to Lessor to axecuts
said Leasa, Guaraniors hereby jointly, saverally, unconditionaity and Imevocably guaranies the prompt payment by Leasas of ail rents and &l cther
sums payable by Laasea under said Laase and the faithful and promgt perfrmance by Lesses of aach and every ona of the terms, conditions end
covenants of sald Leass to be kept and parformed by Lessae,

It is specifically agreed that the terms of the foregoing Leasa may be modified by agresment batween Lessor and Legsas, or by & course of

emdua.mmmmumwmummdeMWummmwmmwm
guarantae the performance of saki Lease a3 804

This Guaraniy shall not ba released, modified o affectc 0 m-p-rt Lesscr 1o enforos any of the rights or remedies
of the Leasor under sakd Leass, whether pursus) b q o

No nctice of default nead be giver ko Guarailo - of the undersigned |s 8 continuing guaranise
under which Lessor may proceed immediggely sodinst)Laskgo @ B any breach or defsult by Lessee or for the

erforcemant of any rights which Lassor may . ulmeLuuur tlaw or in equity.

Lessor shall have the right to procesd againat Guarantors hereundar following any breach or default by Lesses without first procesding
against Lesses and without previous notice tn or dernand upon either Lesses or Guarantors,

Guarantors hereby walve (a) notice of acceptance of this Guarenty. (b) demand of payment, presentation and protest, (c) afl right 1o assert or
plaad any statute of imitations relating to this Guaranty or the Lease, {d) any right 0 require the Lessar to proceed against tha Lessee or any other
Guarantor or any other person or entity liabie to Lessor, (e) any right to require Lessor {o apply to any default any securlty deposit or other securtty 4
may hold under the Lease, (1} any right to raquire Lesaor to proceed under any other remedy Lessor may have before proceeding agalnst Guaraniors,
(g} Ay nght of subrogation.

mmmmmmummumwmmwmmmwmm
Lease and this Guarenty. .

f a Guarantor fs married, such Guaranior expressly agrees that recourse may be had against his or her separate property for all of the
cbligations hereunder.

mmmm«mmmmmmmmwwuwmmwnuwsmu.umum.mu ,
deemed 1o aiso require the Guarantors hereunder to do and provide the same,

asaignment and their successors and assign]

The term "L ssses” refers 1o and

In the event any action be brought by said Lessor against Guarantors harsunder 1o enforce the cbligation of Guarantors hereunder, the
unsuccessful perty in such action shak pay ta the prevalling party therein a reasonabie attomey’s fee which shall be fixed by the court.

W this Form has been filled In, it has besn prepared for submiseion 10 your attorney for his approval. No representation or
recommendation Is made by the AIR Commaercial Real Estate Association, the real sstate broker or its agents or empioyees as to
the tegal sufficiency, legal effact, or tax consequencss of this Form or the transaction relating thersto.

Execuled at:
On:
Addrass:

"GUARANTORS"

PAGE 1 OF 1 ‘
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