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I nt r oduct i on

Pur suant t o Feder al Rul e of Appel l at e Pr ocedur e 29( a) , t he Commonweal t h

of Massachuset t s on behal f of i t sel f and t he St at es of Al aska, Ar i zona, Cal i f or ni a,

Connect i cut , I daho, I owa, Kansas, Loui si ana, Mai ne, Mar yl and, Mi ssour i , Nevada,

NewHampshi r e, NewMexi co, Nor t h Dakot a, Or egon, Pennsyl vani a, Rhode

I sl and and Ut ah ( " Ami ci St at es" ) , submi t s t hi s br i ef as ami ci cur i ae . Thi s br i ef

addr esses t he t r i al cour t ' s er r or s of l awr egar di ng t he aut hor i t y of t he st at es t o

enf or ce t hei r own ant i t r ust l aws and t he appl i cat i on of t he Commer ce Cl ause t o

t hese l aws . The Di st r i ct Cour t , i n enj oi ni ng Puer t o Ri co' s pr osecut i on of i t s st at e

l aw ant i t r ust cl ai mi n st at e cour t , unl awf ul l y pr eempt ed t he power of t he st at e t o

enf or ce i t s own l aws . Puer t o Ri co' s st at e l aw cl ai mshoul d have been al l owed t o

pr oceed i n st at e cour t . '

I nt er est of t he Ami ci St at es

The At t or ney Gener al of t he Commonweal t h of Massachuset t s, and t he

At t or neys Gener al of ot her st at es, ar e char ged by t hei r st at e l egi sl at ur es wi t h t he

dut y of enf or ci ng st at e ant i t r ust l aw.

	

Thi s i s not a newr ol e f or At t or neys Gener al .

I ndeed, st at e l aw was t he genesi s of ant i t r ust l aw i n t he Uni t ed St at es, and mor e

'

	

Puer t o Ri co i s not a st at e, but Puer t o Ri co' s own ant i t r ust st at ut es

have a st at us equi val ent t o st at e ant i t r ust l aws f or pur poses of our anal ysi s . Tr ai l er

Mar i ne Tr anspor t Cor p . v . Ri ver a Vazquez , 977 F. 2d 1, 7 ( 1st Ci r . 1992) ; Nat i onal

Phar maci es, I nc . v . de Mel eci o, 51 F . Supp . 2d 45, 56 ( D. P . R. 1999) .



t han t went y st at es enact ed ant i t r ust l aws bef or e t he enact ment of t he f eder al

Sher man Act . See Cal i f or ni a v . ARCAmer i ca Cor p . , 490 U. S . 93, 101 n. 4 ( 1989) .

As t he Supr eme Cour t has r ecogni zed, ant i t r ust i s an ar ea " t r adi t i onal l y r egul at ed

by t he st at es, " and " Congr ess i nt ended t he f eder al ant i t r ust l aws t o suppl ement , not

di spl ace, st at e ant i t r ust r emedi es . " I d . , 490 U. S . at 101 . See al so Knevel baar d

Dai r i es v . Kr af t Foods, I nc . , 232 F. 3d 979, 993 ( 9t h Ci r . 2000) ( " [ T] he Supr eme

Cour t has made cl ear t hat nei t her t he Sher man Act nor t he Commer ce Cl ause

pr eempt s st at e ant i t r ust l aws" ) .

St at e ant i t r ust enf or cement i s cr i t i cal l y i mpor t ant t o t he mai nt enance of

compet i t i ve condi t i ons i n t he st at es' mar ket pl aces . Despi t e enf or cement ef f or t s by

f eder al aut hor i t i es, i t i s st at e ant i t r ust enf or cement t hat of t en deal s wi t h mat t er s of

si gni f i cant l ocal concer n, and i t i s st at e ant i t r ust enf or cement t hat usual l y br i ngs a

mor e f ami l i ar and nuanced under st andi ng of t he pr act i cal wor ki ngs of l ocal

mar ket s . Wi t hout st at e enf or cement , compet i t i on, and t hus consumer s, woul d

cl ear l y suf f er .

Mor eover , st at es have a vi t al i nt er est i n mai nt ai ni ng t hei r r i ght t o enf or ce

t hei r own st at e l aws i n t he ant i t r ust ar ena . Under a f eder al syst em, t he st at es r et ai n

sover ei gnt y t o enf or ce t hei r own st at e l aws i n t hei r own cour t syst ems t o addr ess



vi ol at i ons wi t hi n t hei r bor der s! Absent a cont r ar y nat i onal st at ut e whi ch l awf ul l y

occupi es t he f i el d, t he st at es ar e not r equi r ed t o cede t hi s r i ght t o a f eder al

enf or cer . See Exxon Cor p . v . Gover nor of Mar yl and , 437 U. S . 117, 133 ( 1978) .

Wi t h r espect t o ant i t r ust l aws, f eder al enf or cement j ur i sdi ct i on by t he Feder al

Tr ade Commi ssi on ( " FTC" ) or Depar t ment of Just i ce ( " DOJ" ) i s concur r ent wi t h,

but not super i or t o, t hat of st at e ant i t r ust enf or cer s . See ARCAmer i ca Cor p . , 490

U. S . at 101- 02 .

	

Si mi l ar l y, t he Commer ce Cl ause does not bar a st at e f r om

enf or ci ng i t s own ant i t r ust l aws . See Knevel baar d , 232 F. 3d at 993 .

	

St at es,

t her ef or e, have t he r i ght t o have t hei r wel l pl eaded st at e l aw ant i t r ust compl ai nt s

hear d i n t hei r own cour t s f or t he benef i t of t hei r own ci t i zens . When a f eder al

di st r i ct cour t enj oi ns t hi s pr ocess, cl ai mi ng Commer ce Cl ause i nt er est s and r el yi ng

on enf or cement deci si ons by f eder al agenci es, i t si gni f i cant l y t hr eat ens t hese

i mpor t ant st at e i nt er est s .

The scope of st at e l aw i s not l i mi t ed t o vi ol at i ons t hat t ake pl ace

physi cal l y wi t hi n t he t er r i t or y of t he st at e . Most r el evant st at e ant i t r ust

enf or cement , however , as i n t hi s case, i nvol ves ant i compet i t i ve act i vi t y t aki ng

pl ace di r ect l y wi t hi n st at e t er r i t or y t o t he det r i ment of st at e consumer s .



STATES ARE ENTI TLED TOENFORCE STATE ANTI TRUST
LAWS REGARDLESS OF THEENFORCEMENT DECI SI ONS OF
FEDERAL ANTI TRUST AUTHORI TI ES.

Key por t i ons of t he Di st r i ct Cour t ' s anal ysi s i n t hi s case ar e based on a

f undament al mi sunder st andi ng of f eder al i sm and i t s appl i cat i on t o ant i t r ust l aw.

The Di st r i ct Cour t i gnor ed t he hi st or i c and ongoi ng cr i t i cal r ol e t hat st at es pl ay i n

ant i t r ust enf or cement , and t he basi c j ur i spr udence of f eder al and st at e l awmaki ng

aut hor i t y, when i t hel d :

Ar gument

I t i s i n t he best i nt er est of t he peopl e of Puer t o Ri co t hat under

ci r cumst ances such as t hi s one, wher e a f eder al and a st at e agency ar e

conduct i ng par al l el i nvest i gat i ons and one has mor e r esour ces

avai l abl e t o i t t han t he ot her , t hei r gover nment r ecogni zes wi t h f ul l

f ai t h and cr edi t t he deci si ons of a f eder al agency such as t he FTC

when t her e i s no i ndi cat i on t hat such deci si on was i ncor r ect or unj ust .

Opi ni on at 52 .

The Di st r i ct Cour t has f undament al l y mi si nt er pr et ed t he r el evant l aw.

St at es ar e ent i t l ed t o enf or ce t hei r ant i t r ust l aws 3 i n st at e cour t s, r egar dl ess of how

f eder al enf or cer s have r esol ved or set t l ed f eder al l aw ant i t r ust cl ai ms . " Congr ess

3

	

See, e

	

. , 10 P. R. Laws Ann. § 257 et sec .. ; Mass . Gen. Laws ch . 93

§ § 1- 14A; Me . Rev . St at . Ann. t i t . 10, § 1101 et sM; N. H. Rev . St at . Ann. § 3 5 6

et 5g- q.



i nt ended t he f eder al ant i t r ust l aws t o suppl ement , not di spl ace, st at e ant i t r ust

r emedi es . " ARCAmer i ca Cor p . , 490 U. S . at 102 . 4

The Di st r i ct Cour t er r ed by f ai l i ng t o r ecogni ze t hi s basi c pr i nci pl e . I ndeed,

t he Di st r i ct Cour t speci f i cal l y chast i sed Puer t o Ri co f or pur sui ng i t s st at e cl ai m

when pur por t edl y " al l . . . concer ns had been r esol ved by t he FTCunder t he

appr opr i at e and appl i cabl e di vest i t ur e gui del i nes whi ch wer e l acki ng i n t he

PRDOJ . " Opi ni on at 17 . Despi t e t he act i on by t he FTC, Puer t o Ri co i s ent i t l ed

and, ar guabl y, obl i gat ed under i t s st at e l aws t o exami ne t he ant i compet i t i ve

conduct at i ssue under st at e st andar ds and make i t s own det er mi nat i ons about t he

l egal i t y of t he conduct under st at e l aw. ' Whet her and howf eder al enf or cer s set t l e

t hei r f eder al cl ai ms i s i r r el evant t o t he st at e l aw quest i on . Puer t o Ri co has t he

r i ght t o exami ne conduct t hat al l egedl y vi ol at es st at e l aw and t o make i t s own

det er mi nat i ons . A f eder al cour t may not gi ve est oppel or pr eempt i ve ef f ect t o t he

4

	

Si mi l ar l y, t he Supr eme Cour t has l ong hel d t hat f eder al ant i t r ust l aws

do not pr e- empt st at e ant i t r ust l aws . See Wat son v . Buck , 313 U. S . 387, 403

( 1941) ; Puer t o Ri co v . Shel l Co . , 302 U. S . 253, 259- 60 ( 1937) .

'

	

The Di st r i ct Cour t i s si mpl y wr ong i n st at i ng t hat Puer t o Ri co has no

st andar ds f or ant i t r ust mer ger r evi ew . Puer t o Ri co' s enf or cement agency i s a

member of t he Nat i onal Associ at i on of At t or neys Gener al , whi ch publ i shes i t s

own Hor i zont al Mer ger Gui del i nes . These gui del i nes ar e si mi l ar , but not

i dent i cal , t o t he gui del i nes f eder al enf or cement agenci es use .

	

See

www. naaa. or a/ i ssues/ pdf / at - hmer aer aui del i nes . ndf .



j udgment of t he FTC.

The Di st r i ct Cour t i gnor ed a l ong hi st or y of par al l el enf or cement of st at e

and f eder al ant i t r ust l aws . St at es commonl y br i ng ant i t r ust act i ons and seek

r emedi es when f eder al enf or cer s t ake no act i on . St at e enf or cer s al so of t en obt ai n

r el i ef si gni f i cant l y i n excess of t hat sought by and obt ai ned by f eder al enf or cer s

under t hei r f eder al cl ai mact i ons . I ndeed, t he abi l i t y of st at e enf or cer s t o seek and

obt ai n mor e expansi ve r el i ef i s not l i mi t ed t o cases wher e t hey br i ng st at e l aw

cl ai ms, but al so appl i es when t he st at es br i ng act i ons under t he f eder al st at ut es

t hemsel ves . As a f or mer U. S . Deput y Assi st ant At t or ney Gener al f or Ant i t r ust has

opi ned :

The st at es have not hesi t at ed t o i nvest i gat e and chal l enge t r ansact i ons and

conduct t hat have passed f eder al must er , or ot her wi se have r ecei ved pr i or

f eder al r evi ew. The di ver gent phi l osophi es of t he st at es and t he f eder al

gover nment , as exempl i f i ed by t he di f f er ent enf or cement appr oaches of t he

NAAGand DOJ/ FTCHor i zont al Mer ger Gui del i nes, ar e al so r ef l ect ed i n

speci f i c cases .

Fl exner and Racanel l i , St at e and Feder al Ant i t r ust Enf or cement i n t he Uni t ed

St at es : Col l i si on or Har mony~, 9 Conn . J . I nt ' 1 L. 501, 523 ( 1994) .

Thi s hi st or y i s wel l r ecogni zed by t he Supr eme Cour t and ot her f eder al

cour t s . The Supr eme Cour t , i n Cal i f or ni a v . Amer i can St or es Co . , 495 U. S . 271

( 1990) , uphel d Cal i f or ni a' s r i ght t o seek mor e wi de r angi ng and ef f ect i ve r el i ef i n



a super mar ket mer ger r evi ew t han t he FTC obt ai ned . Cal i f or ni a det er mi ned t hat

t he FTCr esol ut i on was i nsuf f i ci ent t o pr event har mt o compet i t i on, and sought t o

f or ce di vest i t ur e of al l of t he acqui r ed chai n' s 252 gr ocer y st or es t hr oughout t he

st at e . I d . at 274- 76 . The mer gi ng par t i es cl ai med, as t he Di st r i ct Cour t opi ned

her e, t hat t he FTCr esol ut i on bar r ed t he st at e f r omseeki ng a gr eat er r emedy . The

Supr eme Cour t uphel d Cal i f or ni a' s r i ght t o seek much br oader r el i ef t han t he FTC

obt ai ned . I d . at 295- 96 . 6

Si mi l ar l y, i n Har t f or d Fi r e I ns . Co . v . Cal i f or ni a , 509 U. S . 764 ( 1993) ,

ni net een St at es sought r el i ef agai nst al l egedl y col l udi ng nat i onal i nsur er s, despi t e

DOJ' s f ai l ur e t o t ake any act i on . ' See al so NewYor k v . St . Fr anci s Hospi t al , 94 F .

6

	

On appeal , def endant s ar gued t hat t he FTC consent or der r esol ved

al l ant i t r ust concer ns and t hat , t her ef or e, Cal i f or ni a had l i t t l e chance of success on

t he mer i t s i n pur sui ng any f ur t her ant i t r ust act i on . The Ni nt h Ci r cui t speci f i cal l y

r ej ect ed t hat ar gument , quot i ng t he Uni t ed St at es Supr eme Cour t i n Uni t ed St at es

v . Bor den , 347 U. S . 514, 518 ( 1954) , t hat " pr i vat e and publ i c [ Cl ayt on Act ]

act i ons wer e desi gned t o be cumul at i ve not mut ual l y excl usi ve . " The Ni nt h Ci r cui t

appl i ed t hat r easoni ng i n hol di ng t hat " Cal i f or ni a may have di f f er ent i nt er est s t han

t he FTC i n pr ot ect i ng i t s ci t i zens f r omant i t r ust vi ol at i ons . " Cal i f or ni a v .

Amer i can St or es Co . , 872 F. 2d 837, 843 ( 9t h Ci r . 1989) .

See Mi chael F. Br ockmeyer , St at e Ant i t r ust Enf or cement , 57

Ant i t r ust L . J . 169, 170 ( 1988) ( f oot not e omi t t ed) , quot i ng l et t er f r omAssi st ant

At t or ney Gener al Dougl as H. Gi nsbur g t o Jay Angof f ( Apr . 22, 1986) ( " The

Just i ce Depar t ment decl i ned even t o i nvest i gat e t hi s i ndust r y pur por t edl y because

t he Feder al Tr ade Commi ssi on, dur i ng a br i ef i nvest i gat i on, f ai l ed t o uncover any

evi dence of col l usi on and because ` col l usi on i s hi ghl y unl i kel y i n unconcent r at ed

i ndust r i es l i ke t he pr oper t y and casual t y i ndust r y . " ' )

7



Supp . 2d 399, 418 ( S . D. N. Y. 2000) ( NewYor k successf ul l y br ought an act i on

agai nst t wo col l udi ng hospi t al s, even t hough t he DOJ' s Ant i t r ust Di vi si on had

r evi ewed and di d not chal l enge t he hospi t al s' ear l i er pl ans) . '

Anot her st r ai ght f or war d exampl e of t hi s i ndependent r i ght of st at es t o seek

r esol ut i on of t hei r ant i t r ust cl ai ms can be f ound i n NewYor k v . Mi cr osof t Cor p . ,

209 F. Supp . 2d 132, 154 ( D. D. C . 2002) . I n Mi cr osof t , t he cour t per mi t t ed

Massachuset t s, Cal i f or ni a and sever al ot her st at es t o seek mor e r i gor ous ant i t r ust

r el i ef t han t hat pr ovi ded f or i n a DOJ set t l ement . As t he cour t not ed i n Mi cr osof t ,

" t he wel l - est abl i shed r i ght s of t he st at es t o sue as par ens pat r i ae under f eder al

l aw, al ong wi t h t he si mi l ar l y wel l - est abl i shed r i ght of t he st at es t o suppl ement

f eder al ant i t r ust r egul at i on wi t h st at e ant i t r ust l aws" made cl ear t hat t hey had t he

r i ght t o pr oceed . I d . ( ci t at i ons omi t t ed) .

Appl yi ng t hi s pr i nci pl e i s most i mpor t ant wher e t he ant i compet i t i ve i mpact

at i ssue i s ent i r el y l ocal . St at e deci si ons on whet her t o chal l enge l ocal mer ger s

under st at e l aw shoul d not be hamper ed by some mi spl aced def er ence t o

s

	

Cf . New Yor k ex r el . Abr ams v . Pr i mest ar Par t ner s L . P . , 1993- 2

Tr ade Cas . ( CCH) T 70, 403 ( S . D. N. Y. 1993) , wher e t he st at es obt ai ned a ver y

di f f er ent r esol ut i on f r omt he Depar t ment of Just i ce, even t hough t he st at e and

f eder al enf or cer s conduct ed par al l el i nvest i gat i ons .

	

As not ed by Fl exner and

Rocanel l i , " The [ t wo Pr i mest ar ] set t l ement s [ by t he St at es and t he Ant i t r ust

Di vi si on] . . . ar e as di f f er ent as t he compl ai nt s . " 9 Conn . J . I nt ' 1 L. at 528.

8



anal ogous, but separ at e, f eder al enf or cement deci si ons . I n t he l ocal cont ext , st at e

enf or cer s wi l l have mor e l ongst andi ng f ami l i ar i t y wi t h t he mar ket , and l i kel y a

bet t er i nsi ght i nt o t he compet i t i ve condi t i ons t han t hei r f eder al count er par t s .

Based on such l ong t er mexper i ence, and on a mor e vest ed i nt er est i n mai nt ai ni ng

t hr i vi ng compet i t i on i n t he l ocal mar ket pl ace, st at es wi l l of t en seek and obt ai n

addi t i onal di vest i t ur es or ot her r el i ef i n l ocal mer ger cases beyond t hose

negot i at ed by f eder al enf or cer s . See, L... Massachuset t s v . Campeau Cor p. ,

1988- 1 Tr ade Cas . ( CCH) T 68, 093 ( 1988) ( depar t ment st or e chai n mer ger

chal l enged by st at es but not by t he FTC) ; 9 Massachuset t s v . J . Sai nsbur y PLC,

No . 99- 3574A ( Mass . Super . Ct . Nov . 16, 2000) ( or der ent er i ng consent decr ee

r equi r i ng super mar ket di vest i t ur es) ; Massachuset t s v . Sui za Foods Cor p . , No . 01-

11097 ( D. Mass . Jul y 6, 2001) ( f i nal j udgment by consent and or der addr essi ng

compet i t i on i ssues i n mi l k pr ocessi ng i ndust r y) ; I n r e St er i cycl e, , I nc . , No . 03- 124

( Mass . Super . Ct . Jan . 7, 2003) ( assur ance of di scont i nuance and vol unt ar y

compl i ance r equi r i ng di vest i t ur e of t r ansf er st at i ons) . ' ° I n such ci r cumst ances,

st at e enf or cer s ar e of t en i n t he best posi t i on t o assess and t hen act i vel y pur sue an

9

	

See al so Fl exner and Rocanel l i , supr a , at 523 .

' °

	

These ar e al l cases pr osecut ed by t he At t or ney Gener al of

Massachuset t s af t er t he FTCand DOJ sought and obt ai ned l esser or no r el i ef .



ant i t r ust cl ai mi n t he i nt er est s of consumer s . "

Thus, bot h gener al compet i t i on pol i cy and t he cl ear case l aw r egar di ng

f eder al i sm i n ant i t r ust enf or cement showt he er r or of t he Di st r i ct Cour t i n t hi s

case . To per f or mt hei r ant i t r ust enf or cement dut i es ef f ect i vel y, st at es must be f r ee

t o enf or ce t hei r st at ut es wi t hout t he r i sk of i nj unct i ons of t hi s t ype . The Di st r i ct

Cour t er r ed i n r el yi ng upon t he enf or cement deci si on of t he FTCt o bl ock any

enf or cement by Puer t o Ri co . Puer t o Ri co must be al l owed t o pur sue i t s st at e l aw

11

	

See al so Texas v . Coca- Col a Bot t l i ng Co . of t he Sout hwest , 1986- 1

Tr ade Cas . ( CCH) T 67, 169 ( Tex . Di st . Ct . 1986) ( sof t dr i nk vendi ng asset s i n

Texas) ; Ci t y of Pi t t sbur gh v . May Dep' t St or es , 1986- 2 Tr ade Cas . ( CCH)

67, 340 ( W. D. Pa . 1986) ( depar t ment st or es i n Pennsyl vani a) ; Mai ne v . Key Bank

of Mai ne, I nc . , 1991- 2 Tr ade Cas . ( CCH) T 69, 649 ( D. Me . 1991) ( banks i n

Mai ne) ; Massachuset t s v . Doane Beal &Ames, I nc . , 1994- 1 Tr ade Cas . ( CCH)

70, 516 ( D. Mass . 1994) ( f uner al homes i n Massachuset t s) ; Connect i cut v . Wyco

NewHaven, I nc . , 1990- 1 Tr ade Cas . ( CCH) T 69, 024 ( D. Conn . 1990) ( oi l

t er mi nal s i n Connect i cut ) . I n Wco , Connect i cut di d not st ar t i t s i nvest i gat i on

unt i l af t er t he mer ger was compl et ed and f eder al enf or cer s had pr ovi ded an ear l y

wai ver t o t he par t i es i ndi cat i ng t hat no f eder al enf or cement chal l enge woul d

occur . See Bl ument hal , Langer and Rubenst ei n, Ant i t r ust Revi ewof Mer ger s By

St at e At t or neys Gener al : The NewCop on t he Beat , 67 Conn . Bar J . 1, 11 ( 1993) .

Many of t hese exampl es ar e col l ect ed i n A. B . A. Ant i t r ust Sect i on, St at e Mer ger

Enf or cement , Monogr aph No . 21 ( 1995) , 30- 38 .
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cl ai mi n i t s own st at e cour t . 12

I I .

	

PUERTORI CO' S ENFORCEMENT OF I TS STATE ANTI TRUST
LAWS DOES NOT VI OLATE THE COMMERCE CLAUSE.

The Di st r i ct Cour t al so er r ed i n hol di ng t hat enf or cement of Puer t o Ri co' s

st at e ant i t r ust l aws i n t hi s i nst ance woul d vi ol at e Wal - Mar t ' s r i ght s under t he

Commer ce Cl ause . Based on i t s assessment t hat Puer t o Ri co br ought an ant i t r ust

act i on t o puni sh Wal - Mar t , 13 t he Di st r i ct Cour t det er mi ned t hat Puer t o Ri co had

vi ol at ed Wal - Mar t ' s " r i ght s under t he Commer ce Cl ause t o be mar ket par t i ci pant s

12

	

The Di st r i ct Cour t al so r ai sed concer ns t hat Puer t o Ri co was unf ai r l y
usi ng a pot ent i al ant i t r ust cl ai mas l ever age t o obt ai n r el i ef unr el at ed t o pr omot i ng

compet i t i on. We t ake no posi t i on on whet her t he speci f i c i t ems Puer t o Ri co
sought i n i t s negot i at i ons wer e l i kel y t o i mpr ove t he compet i t i ve si t uat i on i n t he
r el evant l ocal mar ket s . A f ocus on t hi s back and f or t h negot i at i on, however ,

mi sses t he poi nt . I f Puer t o Ri co has a f aci al l y val i d ant i t r ust cl ai munder st at e l aw,

i t must be abl e t o br i ng t hat case i n st at e cour t and l et t he st at e cour t deci de what

r emedi es ar e and ar e not appr opr i at e under st at e l aw. The t r i al cour t enj oi ned

Puer t o Ri co f r ompur sui ng i t s ant i t r ust case ent i r el y . Ther e i s no j ust i f i cat i on f or

such a deci si on .

13

	

The Di st r i ct Cour t not ed t hat Puer t o Ri co sought cer t ai n non- ant i t r ust

r el at ed component s as par t of a pot ent i al set t l ement . I n t he Cour t ' s assessment ,

Puer t o Ri co' s sui t was t r i gger ed by Wal mar t ' s r ej ect i on of t hese t er ms . Opi ni on at

29 .



f r ee f r omi mposi t i on of st at e pr ot ect i oni sm. " Opi ni on, at 46 . ' 4	 Thi sposi t i on i s

i nsuppor t abl e, because Puer t o Ri co' s appl i cat i on of a f aci al l y val i d st at e ant i t r ust

l aw her e i s not a Commer ce Cl ause vi ol at i on .

The Commer ce Cl ause gi ves Congr ess t he " Power . . . [ t ] o r egul at e

Commer ce wi t h f or ei gn Nat i ons, and among t he sever al St at es . " U. S. Const . ar t . I ,

§ 8, cl . 3 . Thi s af f i r mat i ve gr ant of aut hor i t y cont ai ns an i mpl i ci t , " dor mant , "

l i mi t at i on on t he st at es' power i n t he ar ea of i nt er st at e commer ce . See Gi bbons v .

O den, 22 U. S . ( 9 Wheat ) 1, 209 ( 1824) . The dor mant Commer ce Cl ause doct r i ne

pr ohi bi t s st at es f r omi nt er f er i ng wi t h i nt er st at e commer ce i n cer t ai n ci r cumst ances,

even when Congr ess has not r egul at ed i n an ar ea . See D. H. Hol mes Co . v .

McNamar a, 486 U. S. 24 1 29 ( 1988) .

The Commer ce Cl ause does not bar st at es f r omeven- handedl y r egul at i ng

busi nesses wi t hi n t hei r bor der s . I n t he absence of a pr eempt i ve f eder al st at ut or y

f r amewor k, st at es may cont i nue t o exer ci se t hei r own pol i ce power s and set

st andar ds f or busi ness conduct . The maj or r est r i ct i on on t hi s power i s t hat st at es

may not f aci al l y di scr i mi nat e agai nst out - of - st at e compani es i n f avor of l ocal

14

	

Wal - Mar t r ai sed bel ow a sect i on 1983 cl ai magai nst Puer t o Ri co . To

pr evai l on such a cl ai m, Wal - Mar t must showbot h t he depr i vat i on of a f eder al

r i ght and t hat t he depr i vat i on was t aken under t he col or of st at e l aw. See

Gonzal ez- Mor al es v . Her nandez- Ar enci bi a, 221 F. 3 d 45, 49 ( 1 st Ci r . 2000) .
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i nt er est s .

	

See Heal y v . Beer I nst . , 491 U. S . 324, 1336 ( 1989) ; Spor hase v .

Nebr aska ex r el . Dougl as, 458 U. S . 941, 954 ( 1982) ; Lewi s v . BT I nv . Manager s,

I nc . , 447 U. S . 27, 136 ( 1980) . Faci al l y neut r al st at ut es vi ol at e t he Commer ce

Cl ause i n t hese ci r cumst ances onl y when t hey i mpose bur dens on i nt er st at e

commer ce " cl ear l y excessi ve i n r el at i on t o t he put at i ve l ocal benef i t " obt ai ned by

t he st at e l aw.

	

Pi ke v . Br uce Chur ch . I nc . , 397 U. S . 137, 142 ( 1970) . ' 5	 Sucha

" bur den" i s not shown mer el y by demonst r at i ng t hat a speci f i c out - of - st at e

company may be at a di sadvant age . The r el evant par t y must showt hat i t i s

15

	

Ther e i s no quest i on her e of t he st at e st at ut e i mposi ng a gener al i zed

" bur den" on i nt er st at e commer ce out wei ghi ng i t s l ocal benef i t s . The Cour t never

made such a f i ndi ng di r ect l y, and i ndeed, never even per f or med t hi s Pi ke anal ysi s .

Mor eover , i t i s wel l set t l ed t hat st at e ant i t r ust l aws ser ve a si gni f i cant l ocal need,

and do not i mpose an i mper mi ssi bl e bur den on i nt er st at e commer ce . Ant i t r ust i s

an " ar ea t r adi t i onal l y r egul at ed by t he st at es . " ARCAmer i ca Cor p . , 490 U. S. at

101 . See al so Knevel baar d, 232 F. 3d at 993 ( " [ T] he Supr eme Cour t has made

cl ear t hat nei t her t he Sher man Act nor t he Commer ce Cl ause pr eempt s st at e

ant i t r ust l aws" ( quot at i on omi t t ed) ) ; Gi f f i t hs v . Bl ue Cr oss and Bl ue Shi el d of

Al abama, 147 F. Supp . 2d 1203, 1220 ( N. D. Al a. 2001) ( " Al abama' s ant i t r ust

st at ut es r egul at e monopol i st i c act i vi t i es t hat occur wi t hi n t hi s st at e . . . even i f such

act i vi t i es f al l wi t hi n t he scope of t he Commer ce Cl ause of t he Const i t ut i on of t he

Uni t ed St at es . " ) . I n ar eas of t r adi t i onal st at e r egul at i on, st at es ar e accor ded wi de

l at i t ude under t he Commer ce Cl ause i n set t i ng st andar ds f or busi ness conduct

under st at e l aw. Thi s l at i t ude appl i es t o bot h t he exi st ence of t he ant i t r ust st at ut es

and t o t hei r enf or cement . See Exxon Cor p . , 437 U. S . at 128- 129. Thus, st at e

enf or cement of f aci al l y neut r al ant i t r ust l aws wi t hout r egar d t o t he def endant ' s

domest i c or f or ei gn st at us does not cr eat e a Commer ce Cl ause i ssue . I ndeed, st at e

enf or cement of such l ocal pol i ce power f unct i ons i s bot h ant i ci pat ed and expect ed

under Commer ce Cl ause j ur i spr udence . See ARCAmer i ca Cor p . , 490 U. S . at

101 .
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di sadvant aged because i t i s f or ei gn and not f or some ot her r eason . For i nst ance, a

company cl ai mi ng such di scr i mi nat i on woul d need t o show t hat an i n- st at e

company, wi t h si mi l ar at t r i but es, woul d not f ace si mi l ar bar r i er s . See Exxon

Cor p . , 437 U. S . at 128- 129 ( " i n t he absence of a r el evant congr essi onal decl ar at i on

of pol i cy, or a showi ng of a speci f i c di scr i mi nat i on agai nst , or bur deni ng of ,

i nt er st at e commer ce, we cannot concl ude t hat t he St at es ar e wi t hout power t o

r egul at e i n t hi s ar ea . " ) .

Her e not hi ng i n t he Puer t o Ri co st at ut e di sadvant ages Wal - Mar t because i t

i s an out of st at e ent i t y . I ndeed, under ant i t r ust st andar ds, a l ar ge pl ayer l i ke Wal -

Mar t mi ght wel l be even l ess l i kel y t o obt ai n appr oval of a mer ger i f i t wer e a

" home gr own" company ( a " home gr own" Wal - Mar t woul d pr obabl y have an even

l ar ger mar ket pr esence t han t he r eal " out si der " Wal - Mar t does, r ai si ng f ur t her

quest i ons about mar ket consol i dat i on) .

A si mi l ar anal ysi s appl i es t o any ar gument t hat Puer t o Ri co vi ol at ed t he

Commer ce cl ause i n i t s appl i cat i on of i t s ant i t r ust l aws . The Di st r i ct Cour t ' s

det er mi nat i on t hat Puer t o Ri co made excessi ve set t l ement demands on Wal - Mar t

i s i r r el evant t o t he Commer ce Cl ause i ssue . Onl y i f Puer t o Ri co sought t o enj oi n

t he mer ger because Wal - Mar t i s f or ei gn, r at her t han f or some ot her r eason, woul d

14



a Commer ce Cl ause i ssue ar i se . Ther e was no such f i ndi ng i n t hi s case . 16

I n t hese ci r cumst ances, t he t r i al cour t ' s r el i ance on a Commer ce Cl ause

vi ol at i on as t he basi s f or a sect i on 1983 cl ai mnecessar i l y f ai l s . " Puer t o Ri co

si mpl y seeks t o appl y i t s ant i t r ust st at ut e t o Wal - Mar t ' s conduct , i n t he same way

t hat t he st andar d i s appl i ed t o al l mar ket par t i ci pant s . Such appl i cat i on vi ol at es no

16

	

The Di st r i ct Cour t r el i es on NewEner gy Co . of I ndi ana v Li mbach,
486 U. S . 269 ( 1988) and Denni s v . Hi g i ns , 498 U. S. 439 ( 1991) , as suppor t f or
t he Cour t ' s concl usi on t hat Puer t o Ri co' s enf or cement di scr i mi nat es agai nst
i nt er st at e commer ce . Opi ni on at 37- 38 . These cases ar e i napposi t e . Bot h
Li mbach and Hi

	

i ns i nvol ve f aci al l y di scr i mi nat or y st at ut es . The Puer t o Ri co
st at ut e i s f aci al l y val i d, and t her e i s no f i ndi ng her e t hat Wal - Mar t was si ngl ed out
because i t was a f or ei gn based cor por at i on .

The Di st r i ct Cour t f ound t hat Puer t o Ri co sought assur ances f r omWal - Mar t
r egar di ng t he cont i nued use of l ocal suppl i er s, but di d not f i nd t hat Puer t o Ri co
made t hese r equest s because Wal - Mar t was a f or ei gn company . I ndeed, t he

Di st r i ct Cour t ' s f i ndi ngs i mpl y t hat t he same t ypes of assur ances woul d have been
sought f r om any pur chaser . I n any event , such act i ons do not war r ant an
i nj unct i on agai nst a f aci al l y val i d st at e l awpr osecut i on . Puer t o Ri co pl ed, i n st at e
cour t , a val i d cl ai mf or vi ol at i on of i t s ant i t r ust st at ut e by an al l egedl y unl awf ul

mer ger . Regar dl ess of what i ssues Puer t o Ri co di scussed wi t h Wal - Mar t

r egar di ng l ocal gr ower s, i t i s not a vi ol at i on of t he Commer ce Cl ause f or Puer t o

Ri co t o pur sue t hi s sui t i n i t s own cour t .

17

	

Under moder n Commer ce Cl ause case l aw, i t i s har d t o envi si on any

vi abl e chal l enge t o st at e ant i t r ust l aws . See Her ber t Hovenkamp, St at e Ant i t r ust i n

t he Feder al Scheme , 58 I nd. L. J . 375, 387 ( 1984) ( " near l y al l cases t hat di d

condemn [ t he appl i cat i on of st at e ant i t r ust l aws on Commer ce Cl ause gr ounds]

wer e deci ded bef or e 1935, when j udges had a much mor e r est r i ct i ve vi ew of t he

power of t he st at es t o r egul at e i n i nt er st at e commer ce, or t o exer ci se j ur i sdi ct i on

over per sons out si de t he st at e. " ) .
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r i ght of Wal - Mar t . Thus, t her e can be no sect i on 1983 act i on based on Commer ce

Cl ause i ssues, and t her e i s no Commer ce Cl ause basi s f or f or est al l i ng t he ci vi l

pr osecut i on of t he f aci al l y val i d st at e l aw ant i t r ust cl ai ms i n t hi s case .

CONCLUSI ON

For t hese r easons, Puer t o Ri co i s ent i t l ed t o an adj udi cat i on on t he mer i t s i n

st at e cour t of i t s ant i t r ust cl ai ms, and t he Di st r i ct Cour t ' s deci si on shoul d be

r ever sed .

Dat ed: Febr uar y 25, 2003

Respect f ul l y submi t t ed,

THOMAS F . REI LLY

At t or ney Gener al of Massachuset t s

Gl enn S. Kapl an, 1 s` Ci r . No . [ Appl i cat i on Pendi ng]

Jesse M. Capl an

Ti mot hy E. Mor an

Assi st ant At t or neys Gener al

One Ashbur t on Pl ace

Bost on, Massachuset t s 02108

( 617) 727- 2200
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CERTI FI CATE OF COMPLI ANCE

Pur suant t o F. R. A. P . 32( a) ( 7) ( B) and ( C) , Gl enn S. Kapl an, Assi st ant

At t or ney Gener al , whose appl i cat i on t o pr act i ce bef or e t he Uni t ed St at es Cour t of

Appeal s f or t he Fi r st Ci r cui t i s pendi ng, her eby cer t i f i es t hat :

1 . The Br i ef of t he Commonweal t h of Massachuset t s, et al . as Ami ci Cur i ae

i n Suppor t of Def endant - Appel l ant Puer t o Ri co, i n t hi s appeal compl i es wi t h t he

t ype and vol ume l i mi t at i ons of F. R. A . P . 32( a) ( 7) ; i t has been pr epar ed usi ng 14

poi nt pr opor t i onal l y spaced Ti mes NewRoman t ypef ace, usi ng Wor dPer f ect 9.

2 . The Br i ef of t he Commonweal t h of Massachuset t s, et al . as Ami ci Cur i ae

i n Suppor t of Def endant - Appel l ant Anabel l e Rodr i guez cont ai ns 4, 614 wor ds as

measur ed by t he wor d- pr ocessi ng syst emused t o pr epar e t he br i ef .

Dat ed: Febr uar y 25, 2003

Gl enn S. Kapl an

Assi st ant At t or ney Gener al

One Ashbur t on Pl ace

Bost on, Massachuset t s 02108

( 617) 727- 2200



I her eby cer t i f y t hat on Febr uar y 25, 2003, a t r ue and exact copy of t he

f or egoi ng Br i ef of t he Commonweal t h of Massachuset t s and t he St at es of Al aska,

Ar i zona, Cal i f or ni a, Connect i cut , I daho, I owa, Kansas, Loui si ana, Mai ne,

Mar yl and, Mi ssour i , Nevada, NewHampshi r e, NewMexi co, Nor t h Dakot a,

Or egon, Pennsyl vani a, Rhode I sl and and Ut ah as Ami ci Cur i ae i n Suppor t of

Def endant - Appel l ant Anabel l e Rodr i guez, i s bei ng ser ved over ni ght mai l t o :

Ber nar d W. Nussbaum

Mi chael H. Byowi t z

Geor ge T. Conway, I I I

WATCHELL, LI PTON, ROSEN&KATZ

51 West 52
nd

St r eet

NewYor k, NewYor k 10019

Ruben T. Ni gagl i oni

Raul M. Ar i as

Ver oni ca Fer r ai uol i - Hor nedo

MCCONNELL VALDES

270 Aveni da Munoz Ri ver a

Hat o Rey, Puer t o Ri co 00918

At t or neys . f or pl ai nt i f f Wal - Mar t St or es, I nc .

And Super mer cados Ami go, I nc .

and vi a f i r st - cl ass mai l t o :

CERTI FI CATE OF SERVI CE

Rober t o J . Sanchez Ramos

Vanessa Lugo Fl or es

Hi r amA. Mel endez- Juar be

Jai me Mer cado- Al modovar

Depar t ment of Just i ce Puer t o Ri co

P. O. Box 9020192

San Juan, Puer t o Ri co 00902- 0192

At t or neys f or Def endant - Appel l ant

Anabel l e Rodr i guez

By


