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SETTLEMENT AGREEMENT 

This Settlement Agreement ("Settlement Agreement") is mad~ and entered into as of 

this 17th day of July, 2019 by and b~tween the Attorney General of the' State of California 

("State"), on the one hand, and Teva Pharmaceutical Industries Ltd. on behalfof itself and its 

wholly-owned subsidiaries Cephalon, Inc.,- Teva Pharmaceuticals USA, Inc., and Barr · 

Laboratories, Inc. (collectively, "Defendants"), on the other hand-. The parties hereto may 

sometimes be collectively referred to as "Parties" or individually as "Party." 

RECITALS 

WHEREAS, the State initiated an investigation into alleged activity by Defendants· 

that delayed entry ofgeneric competition and thus illegally maintained Defendants• monopoly 

power and/or artificially increased the prices of the branded drug Provigil® (generically 

known as modafin:il); 

WHEREAS, the State served numerous sets of investigative subpoenas and 

interrogatories on the Defendants, to which they responded, including by producing thousands 

of documents to the State; 

WHEREAS, the State alleges that Defendants engaged in anticompetitive acts and_ 

unfair competition that delayed the entry of generic versions of the prescription drug 

Provigil® in violatfon of Section 1 and Section 2 of the Sherman Act, 1'5 U.S.C. §§ 1, 2, 

Section 4 of the Clayton Act, 15 U.S.C. § 15, Section 16 of the Clayton Act, 15 U.S.C. § 26, 

and California state antitrust and. consumer protection laws, that damaged California and 

1• Eligible Consumers, as defined below; 
' 

WHEREAS, Defendants de_ny each and every one ofthe State's allegations ofunlawful 

or wr011gful conduct, deny that any conduct challenged by the State cau_sed any damage 
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whatsoever, and maintain they have a number of defenses to any claims the State would file 

at the conclusion of its investigation ("Potential Claims"); 

WHEREAS, the State and counsel for Defendants engaged in ann's-length 

negotiations and negotiated a compromise agreement to settle Potential Claims against 

Defendants, and the re~ult is this Settlement Agreement, which embodies all ofthe tem1s and 

conditions of the settlement between the State and the Defendants; 

WHEREAS, the Parties agree that• this Settlement Agreement shall not be deemed or 

construed to be an admission or evidence of any violation of any statute or law or of any 

liability or wrongdoing by the Defendants, or a waiver ofany defenses thereto; 

WHEREAS, this Settlement Agreement is neither an admission of facts or liability by 

Defendants, nor a concession by the Siate that its allegations are not well-founded. Neither 

this Settlement Agreement nor its ex_ecution, nor the performance of any obligation arising 

under it, including any payment, nor the fact of settlement is intended to be, or shall be 

understood as, an admission of liability or wrongdoing, or other expression reflecting on the 

merits ofthe dispute by any Party to this Settlement Agreement; 

WHEREAS, the State has concluded that it is in the best interests of the State and its 

constituents to enter into this Settlement Agreement; 

WHEREAS, the Defendants have co·ncluded, despite their belief that no unlawful 

conduct has occurred, that it would be in their best interests to enter into this Settlement 

Agreement to avoid the uncertainties and risks inherent in complex litigation; 

WHEREAS, to avoid the delay, expense, inconvenience, and uncertainty ofprotracted 

litigation of the State's Potential Claims, the Parties mutually desire to reach a full and final 

settlement as set forth below; 
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AGREEMENT 

NOW, TIIBREFORE, in reliance on the representations contained herein and· in 

consideration of the mutual promises, covenants, and obligations set' forth in this Settlement 

Agreement, and for good and valuable consideration as stated herein, the Pa1ties hereto 

mutually warrant and agree as follows:_ 

I. DEFINITIONS 

For purposes of this Settlement Agreement, the following definitions shall apply: 

A. "Cephalon" means Cephalon, Inc. 

B. "Teva" means Teva Pharmaceutical Industries Ltd. 

C. "Teva Pharmaceuticals USN' means Teva Pharmaceuticals USA, Inc. 

D. "Teva US Entities" means any joinJ venture, subsidiary, division, group, or affiliate 

Controlled (for clarity, currently or in the future) by Teva that engages in commerce 

in the United States, their successors and assigns, and the respective directors, 

officers, employees, agents and representatives acting on behalfof each. 

E. "Teva Group" means Teva, Teva US Entities, their successors and assigns, ·and the 

respective directors, officers, employees,, agents, and representatives acting on behalf 

ofeack 

F. "Control" or "Controlled" means the holding ofmore than fifty percent (50%) of the_ 

common voting stock or ordinary shares in, or the right to appoint more than fifty 

percent (50%) of the directors.of, or any other arrangement resulting in the right to 

direct the management of, the said corporation, company, partnership, joint venture or 

· entity. 
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G. "Court" means the United States District Court for the Eastern District of 

Pennsylvania. 

H. "Consumer Settlement" means the portion ofthis Settlement Agreement obtained by 

the State's Attorney General as parens patriae on behalfof the State's Eligible 

Consumers pursuant to California Business and Professions Code section 16760, as 

described in the li>elow Section II, Paragraphs A and B.1 (Consumer Settlement 

Payment); Section III (payment satisfaction by Teva); Section IV, Paragraph A 

(disbursement by the State); Section VI (released claims); Section VIII (effectuating 

release of Eligible Consumers' claims); Section IX (binding effect ofConsumer 

·Settlement and release ofEligible Consumers' claims); and Section XXIII (authority 

to enter into agreement on behalfofEligible Consumers). 

I. "Effective Date" means the date when all of the.following conditions have been 

satisfied, unless one or more of such conditions is modified or waived in a writing 

signed by the Parties: (1) execution.of thi~ Settlement Agreement; (2) entry by the 

District Court·ofthe Preliminary Approval Order; (3) approval and effectuation ofth~. 

Notice Plan; (4) final approval by the District Court ofthe Consumer Settiement; (5) 

entry ofthe Final Approval Order by the District Court; and (6) the time for appeal or 

to seek permi.~sion to appeal from the District Court's Final Approval Order has 

. expired or, ifappealed, the Final Approval Order has been affirmed in its entirety by 

~e court oflast resort to which such appeal has heen taken an<l such affirmance has 

become no longer subject to further appeal or review: 

J. "Eligible Consumers" mean natural pei:sons who purchased modafinil or Nuvigil 

during the p·eriod June 24, 2006 through December 31, 2012. 
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K. "Escrow Agent" means The Huntington National Bank. 

L. "Final Approval Order" means· the order to be entered by the District Court that 

graats. final approval of the Consumer Settlement. The Parties intend that th~ Final 

Approval Order will include the following provisions: (1) an affinnance by the 

District Court that the Notice Plan has been completed; (2) a detennination by the 

District Court that the Consumer Settlement is approved finally-as fair, reasonable, 

and adequate; (3) a directive from the Court that the monies in the Consumer 

Compensation Account are to be disbursed pursuant to the Court-approved 

Distribution Plan. 

M. "FTC" means the United States Federal Trade Commission. · 

N. "FTC Action" means FTC v. Cephalon, Civil Action no. 2-08-cv-2141-MSG. 

0. "FTC lnjuµction" means the Stipulated Revised Order for Pennanent Injunction and 

Equitable Monetary Reliefbetween the FTC and the Defendants, entered by this 

Court on June 17, 2015 in the FTC Action. A copy <?fthe FTC Injunction is attached 

hereto as Exhibit #1. 

P. "Notice Plan" means the plan specifying tqe manner and content of notifying Eligible 

Consumers ofthe Consumer Settlement and infonning Eligible Consumers oftheir 

right.s to object or to exclude themselves from said settlement. The Notice Plan shall 
. ' . ' 

specify the m~er in which Eligible Consumers are to be notified of the Consumer 

settlement and shall be coordinated, to the extent possible, with the notice plan under 

the settlement of Vista Healthplan, Inc., et al. v. Cephalon, Inc., et al., No. 06-1833 

(E.D. Pa.) ("End Payor Class Case"), including, inter alia, the engagement ofA.B. 

Data, Ltd. as the notice and claims administrator. 
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Q. "Preliminary Approval Order" means an order to be entered by the District Court that 

preliminarily approves the Consumer Settlement. The Parties intend that the 

Preliminary Approval Order will include (1) preliminary approval of the Consumer 

Settlement as fair, reasonable, and adequate, and (2) approval of the Notice Plan. 

R. "Revised FTC Injunction" means the Stipulated Revised Order for Permanent 

Injunction and Equitable Monetary Relief between the FTC and the Defendants, 

entered by this Court on February 21, 2019 in the FTC Action .. A copy of the 

Revised FTC Injunction is attached hereto as Exhibit #2. 

S. "Released Claims" means any and all manner of claims, counterclaims, set-offs, 

demands, actions, rights, liabilities, costs, debts, expenses, attorneys' fees, and causes 

ofaction of any type, whether or not accrued in whole or in part, that were asserted or 

could have been asserted, known or unknown, against Defendants, and/or their 

officers, directors, employees and attorneys, arising from any of the facts, matters, 

transactions, events, occurrences, acts, disclosures, statements, omissions, or failures 

to act set forth or alleged in the proposed Complaint filed·by California as part of 

implementing this Settlement Agreement ("Complaint"), including, without 

limitation, past, present and future competition claims arising under: federal or 

California antitrust, unfair competition or consumer protections laws, or state 

. common or equitable law that seeks damages, unjust enrichment, restitution, 

penalties, or other monetary, declaratory, or injunctive relief, wh.ether brought as 

direct claims, representative claims, class claims, or parens patriae claims on behalf 

of California or any other person or entity that California represents for: 

1. the alleged delayed entry of a generic version of Provigil® (modafinil); 
conduct with respect to the procurement, maintenance, and enforcement of 
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United States Reissue Patent Number 37,516, United States Patent 
Number 5,618,845, or United States Patent Number 7,297,346, including 
but not limited to any commencement, maintenance, defense, settlement, 
or other participation· in litigation concei;ning· any such patents; . 

2. any anticompetitive conduct relating to Nuvigil® that could fairl; be 
characterized as being- alleged in, is related to an allegation made in, or 
could have been alleged in the Complaint, expressiy excluding any 
litigation or agreement with any pharmaceutical manufacturer pertaining 
to Nuvigil®; · 

3. the impact on competition in the sale, marketing, or distribution of 
Provigil® or its generic equivalent, except as expressly excluded in this 
Settlement Agreement. 

The State has authority to release claims held by (a) any Eligible Corisumers in the, 

State, who did not timely and validly exclude themselves from the Consumer Settlement, to 

the extent permitted by state law; (b) the State's Attorney General in his or her ·sovereign 

capacity as chief law enforcement officer of the State; ( c) the State for claims of the State, 
\ 

including but not limited to claims based on purchases made by the State; and ( d) the State 

for claims the State may assert in a representative· capacity, including any parens patriae, 

class, or other representative claims. 

Notwithstanding any tern1 in this Settlement Agreement, Released Claims specifically 

do not include claims unrelated to competition, including: 

1. any civil or administrative liability under state revenue codes; 

2. any civii or administrative liability related to a State's Medicaid program 
under any statute, regulation, or rule for any conduct other than the conduct 

. alleged in the Complaint, including, bu~ not limited to, state or federal false 
claims act, anti-kickback or off-label marketing violations associated with 
Provigil®, modafinil, Nuvigil®, or armodafinil; . 

3. any criminal liability; 

4. any liability based upon obligations· created by this Settlement Agreement; 

5. any liability for expressed or implied warranty claims or other liability for 
defective or deficient products and services provided by the Defendants; 

; I 
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6. any liability for unfair or deceptive representations made in the marketing or 
advertising or for off-1ahel marketing claims ofProvigil®, modafinil, 
Nuvigil®, or armodafinil. 

In addition, nothing in this provision is intended to affect the ability of government 

entities that may be considered class members in King Drug Co., et al. v. Cephalon, Inc., et 

al., No 06-1797 (E.D. Pa.) ("Direct Purchaser Class Case") or the End Payor Class Case to 

submit claims and receive payment through the relevant class claims process. 

T. "Released Parties" means Defendants and any past and present parents, subsidiaries, 

divisions, affiliates, joint ventures, stockholders, officers, directors, management, 

supervisory boards, insurers, general or limited partners, employees, agents, trustees, 

associates, attorneys and any of their legal representatives, or any other 

representatives thereof ( and the predecessors, heirs, executors, administrators, 

successors and assigns of each ofthe foregoing). 

U. "Settlement Accounts" mean the Consumer Compensation Account and the State 

Compensation, Disgorgement, Costs and Fees Account described in Section II, 

Paragraph B. The Settlement Accounts shall be ~dministered by The Huntington 

National Bank, as Escrow Agent, pursuant to Section II, Paragraph B. 

V. "State Injunction Order" means the order to be entered by this Court that grants the 

Parties' joint motion for entry of the injunctive terms, as described in Section V 

below. 

II. SETTLEMENT PAYMENT, SETTLEMENT ACCOUNTS, AND 
DISBURSEMENT REQUESTS. 

A. Settlement Payment 

1. In full and final satisfaction qf the State's Potential Claims, Defendants 

collectively agree to cause the State to be paid in the amount of U.S. Dollars 
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$69,000,000.00 (the "Settlement Payment"). 

2. Upon final execution of this Settlement Agreement and within five business 

days ofreceipt in writing ofall Required Payment Information ( as defined 

below) from the State, the Defendants shall promptly submit a disbursement 

request to the FTC as required by paragraphs 8 and 9 of the Settlement Fund 

Disbursement Agreement, which is Exhibit A to the FTC Injunction (Exhibit 

#1) ("Disbursement Request"). The Disbursement Request will request 

disbursement in the amount of the Settlement Payment and will contain the 

information required by paragraph 8(a)-(h) ofthe Settlement Fund 

Disbursement Agreement ("Required Payment Information"), including a 

request that the disbursement be made to the State's Escrow Agent pursuant to 

the Escrow Agreement attached hereto as Exhibit #3 ("Escrow Agreement"). 

The Defendants shall provide a copy of said Disbursement Request to the 

State simultaneous with its submission to the FTC. 

3. Teva warrants that as of the date ofexecution ofthis Settlement Agreement, 
. ' 

there is sufficient funds in said Settlement Fund from which the Settlement 

Payment will be drawn to cover the full amount ofthe Settlement Payment. 

4. The Defendants further agree to use their best efforts to obtain prompt 

payment from the Settlement Fund, including but not limited to.as outlined 

below and petitioning the court' as detailed in paragraph 12 ofthe Settlement 

Fund Disbursement Agreement. Notwithstanding the provisions of this 

paragraph, the Defendants do not control the timing by which the FTC will 

authorize payment or transfer of the Settlement Payment to the State's Escrow 
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Agent. Nevertheless, in the event the FTC rejects Defendants' Disbursement· 

Request, Teva shall remain responsible for the Settlement Payment and will 

pay the State, by.wire transfer of the Settlement Paymerit to the State's 

Escrow Agent, within the earlier, of sixty ( 60) days after receiving the FTC's 
. : . . . 

rejection notice or ten (10) d~ys after exhausting the procedures set forth in 

paragraphs 10 through 12 of the Settlement Fund Disburse~ent Agreement 

for seeking clarification or reconsideration of a denied disbursement request. 

If clarification or reconsideration is sought by Defendants pursuant to 

paragraphs 10, 11 and/or 12 of the Settlement Fund DisbursementAgr!:lement, 

then Teva will provide the State with copies of all such requests for 

clarification or.reconsideration as well as copies of all related communications 

with the FTC, and such information shall be provided to the State. . 

simultaneou~ with Defendants' submissions to and/or communications·with 

the FTC. 

B. Settlement Accounts. 

1. Consumer Compensation Account; Consumer Fund. 

a. Upon final execution of this Settlement Agreement, the State shall 

instruct its Escrow Agent to establish and administer aConsumer 

Compensation Account pursuant th~ Escrow Agreeme1'rt ( attached 

hereto as Exhibit #3), and that upon receiving the Settlement 

Payment described in the preceding Section II, Paragraph A, to 

transfer U.S. Dollars $25,250;000 (Twenty-Five Million Two 

Hundred and Fifty Thousand Dollars) to said account ("Consumer 
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Settlement Payment"). 

b. The Consumer Settlement Payment deposited into •the Consumer 

Compensation Account and any accrued interest after deposit shall 

· b~come part of and shall be referred to .as the "Consumer Fun~." 

Except as otherwise expressly permitted by the Escrow Agreem.ent,. 

the Escrow Agent shall disburse funds froni the Consumer 

Compensation Account only pursuant to and consistent with the 

. express terms ofthis Settlement Agreement, the Preliminary 

Approval Order, the Final .{\pproval Order, the Escrow Agreement, 

and as expressly authorized by any other applicable order of the 

Court. Interest earned by the Consumer Fund shall become part of 

the Consumer Fund, less any taxes imposed on such interest 

c. Upon the Effective Date, the Consumer Fund shall be available for 

distributions to Eligible Consumers and as otherwise pem1itted by 

the Distribution Plan attached hereto as Exhibit #4, subject to 

. deductions for payments oftaxes payable on the Consumer Fund. 

2. State Compensation, Disgorgement, Costs, and Fees Account; State 
Proprietary Fund. · 

a. Upon final execution ofthis• Settlement Agree~1ent, the State shall 

instruct its Escrow Agent to establish and administer a State · 

Compensation, Disgorgement, Costs, and Fees A.ccount pursuant to 

the Escrow Agreement, and that upon receiving the Settlement 
. ' . ' 

Payment des.cribed in the preceding Section II, Paragraph A, to 

transfer the remainder of the Settlement Payment (i.e., the 
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Settlement Payment less the amount deposited into the Consumer 

Compensation Account) into the State Compensation, 

·Disgorgement, Costs, and Fees Accow1t ("State Settlement 

Payment"). 

b. The State Settlement Payment deposited into the State 

Compensation, Disgorgement, Costs, and Fees Account and any 

accrned interest after deposit shall be referred to as the "State 

Proprietal)" Fund." Except as otherwise expressly permitted by the .. 

Escrow Agreement,the Escrow Agent shall disburse_ funds from 

the State Compensation, Disgorgement, Costs, and Fees Account 

only pursuant to _and consistent with the express terms of this 

Settlement Agreement, the Preliminary Approval Order, the Final 

Approval Order, the Escrow Agreement, and as expressly 

authorized by any other applicable order of the Court. Interest 

earned by the State Proprietary Fund shall become part of the State 

;proprietary Fund, less any taxes imposed on such interest. 

c. The State Proprietary Fund shall be available for distributions to 

the State upon the Effective Date, subject to deductions for 

payments of taxes payable on the State Proprietary Fund. 

III. FULL SATISFACTION; LIMITATION OF INTEREST AND LIABILITY~· 

A. The Consumer Settlement Payment and the State Proprietary Payment (described 
, , ' ( 

above) together constitute the Settlement Payment. Apart from the Settlement 

Payment, no other payment or monies will_ be paid or owed by Defendants as part 
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of the Settlement Agreement. The State shall look solely to the Settlement 

Payment for settlement and satisfaction against the Defendants ofany Released 

Claims as defined in Section VI herein, including any costs, fees, or. expenses of 

th~ State or its attorneys, expe1is, advisors, agents, and representatives. The 

Settlement Payment fully satisfies any and all Released Claims as defined in 

Section VI herein. 

B. The State's Attorney General shall have the sole discretion and responsibility for 

use, allocation, division, and disbmsement of the Settlement Payment. The 

Defendants shall have no responsibility for or influence with respect to the use, 

allocation, division, or disbursement of the Settlement Payment. 

C. Each Party to this Settlement Agreement shall bear its own attorneys' fees and 

other costs and expenses incurred in connection with this matter, including the 

negotiation, preparation, and perfonnance of this Settlement Agreement. 

D. No portion ofthe Settlement Amount shall constitute or shall be construed as 

constituting, a payment in lieu of treble damages, fmes, punitive damages or 

forfeitures. 

IV. DISBURSEMENT OF SETTLEMENT FUNDS. 

A. All funds in the Consumer Fund shall be distributed according to a Distribution Plan 

that shall be submitted to the District Court for approval concurrently with this 

· Settlement Agreement (see Exhibit #4). The Parties agree and understand that the 

Distribution Plan is to be considered by the District Court separately from the District 

Court's consideration of the fairness, reasonableness, and adequacy of the resolution 

set forth in the Consumer Settlement, and any order or proceedings related to the 
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Distribution Plan shall not operate to terminate or cancel the Settlement Agreement or 

affect thefinality of the Final Approval Order, or any other orders entered pursuant to 

the Settiement Agreement. 

B. All funds in the State Proprietary Fund shall be disbursed to the State upon the 

Effective Date of this Settlement Agreement. The Parties understand and agree that 

the State Proprietary Fund shall be used for the following purposes: (i) civil penalties 
. 

due to the Defendants' alleged anticompetitive conduct; (ii) deposit into an antitrust 

or consumer protection account for use in accordance with the laws governing such 

an account; (iii) antitrust or consumer protection enforcement by the Attorney 

General; (iv) compensation to the State for, inter alia, disgorgement under the 

Cartwright Act, hann to the State's general economy caused by the alleged 

anticompetitive conduct otherwise known as deadweight loss~ and 

damages/restitution for proprietary claims; (v) settlement administration fees and 

costs, including costs of notice and claims administration, escrow costs~ taxes due · 

from the escrow fund, and related attorneys' fees; (vi) reimbursement ofState's 

attorneys' fees, costs, and expenses relating to the investigation and litigation of the 

filed Complaint ( other t4an the fees, costs, and expenses described under the 

preceding subsection (v)); (vii) for such other purposes as the State deems 

appropriate, consistent with California law. 

V. ADOPTION OF l'HEREVISED FTC INJUNCTION; COMPLIANCE 
DETERMINATION BY THE STATE. 

A. The Parties agree to adopt and incorporate herein, and to be bound by all operative 

terms of the permanent injunction set forth under Section I of the Revised FTC . 

Injunction as well as the related Definitions set forth on Pages 2 through 13 of the 
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Revised FTC Injunction, as if those operative terms and definitions are fully set-forth 

herein (hereinafter, "State Injunction"). The State Injunction also shall expire on the 

same date as the Revised FTC Injunctio~. · The ·Parties further agree that any 

. enforcement actions under the State Injunction or under the Revised FTC Injunction 

shall be filed solely by the FTC, but that the State and the FTC are free to consult as 

to any enforcement action without the need for any further consent from the 

Defendants. Nothing in this Secti_on shall alter the State's authority to enforce its 

laws outside the terms and conditions ofthis Settlement Agreement. 

B. To the extent the Revised FTC Injunction is altered or aIT1ended, the parties agree th~t 

the State Injunction shall be modified in the ·same way, such that the operative terms 

and definitions of the Revised FJC Injunction and the State Injunction remain 

consistent. 

C. Reporting Requirements: Defendants shall produce to the State copies of the written 

reports, documents, and agreements required to be submitted to the FTC under 

Se~tions III and IV of the Revised FTC Injunction. Such production to the State shall 

be made simultaneous with the submission to the FTC~ 

D. Access to Additional Information: For the purpose ofdetermining or securing 

compliance with the Revised FTC Injunction, as.adopted by the Parties herein, 

subject to any legally recognized privilege, and upon written request with reasonable 

notice to Defendants, Defendants shall also allow the State to participate in_any 

inspections or interviews pursued by the FTC under Section VI, Paragraph A of the 

Revised FTC Injunction. The State agrees to be subject to the levei of confidentiality 

specified in Paragraph· B of Section VI of the Revised FTC Injunction with respect to 
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those inspections and interviews, except that the State and the FTC may make any 

necessary disclosures to one another. 

·VI. RELEASED CLAIMS 

A. On the Effective Date and upon release ofthe Settlement Payment from escrow, and 

.. 
as permitted by law, the State shall µnconditionally, fuily and finally release and 

forever discharge the Released Parties from all Released Claims. 

R The State hereby covenants and agrees that it shall not sue or otherwise seek to 

estaplish or impose liability, in any capacity and on behalfof itself or any other 

person or entity or·class thereof, against any Released Party based, in whole or in 

part, on any of the Released Claims. 

C. In addition, the State hereby expressly waives, releases and forever discharges as 

to the Defendants any and all provisions, rights and benefits conferred by §1542 

of the California Civil Code, which reads: 

Section 1542. General Release; extent. A general releas~ does not extend to claims 
which the creditordoes not know or suspect to exist in his or her favor at the time of 
executing the release, which ifknown by hini or her must have materially affecfed his 

· or her settlement with the debtor. 

or by any law ofany state or territory ofthe United States or other jurisdiction, or 

principle of common law, which is similar~ comparable or equivalent to § 1542 of the 

California Civil Code. The State may hereafter discover facts other than or different 

from those which it knows or believes to be true with respect to the Potential Claims 
l 

which are the subject matter of this Settlement Agreement, but except as excluded or 

limited herein, the State hereby expressly waives and fully, finally and forever settles, 

releases and discharges Defendants upon the Effective Date, any known or unknown, 

suspected or unsuspected, asserted or unasserted, contingent or non-contingent claim 
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that would otherwise fall within the definition of Released Claims, whether or not 

concealed or hidden, without regard to the subsequent discovery or existence of such 

· different or additional facts. 
. . 

D. In consideration of the obligations ofthe State set forth in the Settlement Agreemept, 

Defendants waive and discharge the State, its former, current, and future officers, 

agents, employees, representatives, agencies, departments, and subdivisions ("Stat_e 

Released Parties"), from any causes of action (including claims for attorneys' fees, 

costs and expenses of every kind and however denominated) which Defendants have 

asserted; could have asserted, or may assert in the future against the State Released 

Parties in response to the State's Complaint.· 

VII. NO TRANSFER OF CLAIMS. 

A. The State warrants that it has not assigned or transferred to any person 01: entity 

any right to recover for any Claim or potential claim that otherwise would be 

released under this Settlement Agreement. 

VIII. ENTRY OF STATE INJUNCTION, APPROVAL OF CONSUMER 
SETTLEMENT AND DISMISSAL OF COMPLAINT. 

A. The Parties shall use their best efforts to effectuate this Settlement Agreement 

and its purpose, including jointly seeking any orders and final judgment necessary to 

effectuate the injunctive terms set forth in Section V and the release ofparens patriae 

claims set forth in Section VI. 

B. The State agrees that 1) in any official written press release that the State issues 

regarding this Settlement Agreement, that it will refer to or include a link 

dir~cting the reader to the Settlement Agreement itself, a copy of which wiU be . 

available on the State's website; and 2) it will provide Teva, _through Teva's 
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. . . . ' 

counsel or press office, twenty four hours' notice of the State's issuance of a 
' 

press statement, whether oral or written, announcing the Settlement Agreement, 

so that Teva may issue its own press statement. 

IX. BINDING EFFECT . . 

A. Except as otherwise stated in this Settlement Agreement, this Settlement 

Agreement is intended to be for the benefit of the Parties only, and aside from 

any releases specified herein, the Parties do not release any liability against any 

other person or entity, nor do they intend to confer any rights, pri;vileges,. or dghts of 

action ofany kind upon any persons· or entities other than those specified in this 

Settlement Agreement 

B. This Settlement Agreement sh.all be binding upon, inure to the benefit of, and be 

enforceable by, the Parties hereto, and their respective successors, transferees, 

beneficiaries, and/or assigns. The Defendants shall comply with the State 

Injunction Order pending its entry by the Court per the terms of this Settlement 

Agreement. 

X. NOTIFICATION OF CHANGE OF CORPORATE CONTROL. 

A. The Defendants shall notify the State within thirty (30) days of(i) dissolution ofany 

of them, (ii) any final acquisition, merger, or consolidation of any of them, or (iii) any 

other substantial change in any ofthem, including, but not limited to, assignment ofa 

substantial portion of any of the Defendants' assets, or the creation or dissolution of 

subsidiaries, if such changes might affect any of the :Pefendants' compliance with the 

obligations arising frpm thill Settlement Agreement 

XI. NO ADMISSION OF LIABILITY. 

A. The State and Defendants agree that the Settlement Payment is made in 

-'-
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compromise and settlement of claims made and denied, and that neither the 

Settlement Payment nor this Settlement Agreement shall be construed as either (i) 

an admission or concession by Defendants of a violation of any statute, 

regulation, or other legal requirement or of any liability under any theory of 

recovery at law or in equity; or (ii) an admission or concession by Defendants 

regarding the strengths or merits of any claim previously alleged or which could 

have been alleged in the Potential Claims or any related action. The State and 

Defendants agree that this Settlement Agreement and any and all negotiations, 

documents, and discussions associated with it shall not be-construed as or deemed 

to be evidence ofany admission of liability or wrongdoing or of the truth of any of 

the claims or allegations contained in any complaint or any other pleading or 

document, or any admission ofany lack ofmerit in the asse1ied claims, and 

evidence thereof shall not be discoverable, offered or accepted as evidence of 

such in any litigation; arbitration, or other proceeding between or among the State 

and Defendants or in any other litigation, arbitration or proceeding, and shall 

have no precedential value; provided, however, that nothing contained herein 

shall preclude use of this Settlement Agreement in any proceeding to enforce this 

Settlement Agreement. 

XII. CONFIDENTIALITY. 

A. The Parties agree that any agreements, information, or documents produced by 

the Defendants to the State pursuant to Section V, Paragraph B above shall be 

kept confidential pursuant to California Government Code sections 11 \80 et seq. 

The Parties further agree to keep confidential all terms and conditions of the 
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Settlement Agreement that contain "information required to be kept confidential 

by law," as defined by the laws of the State of California and its Rules of Court. 

B. The information designated for protection in the preceding Section XII, 

Paragraph A ("Designated Materials") shall not be disclosed to any third party, 

even under the protection of a common-interest agreement or other similar 

agreement or arrangement, unless permitted by California Government Code 

Section 11800 et seq., directed to do so·by subpoena or court order or as 

otherwise required by law, or except as otherwise agreed to in writing by all of 

the undersigned. I;f any such disclosure is contemplated by any Party, it shall be 

the obligation of the disclosing Party to: (i) give prompt notice to other Parties to 

this Settlement Agreement (including the terms and circumstances surrounding 

such disclosure); (ii) use reasonable best efforts to oppose and seek to narrow any 

required disclosure; (iii} use reasonable best .eff011s to obtain an appropriate 

protectiye order or other remedy or assurance of confidential treatment; and (iv) 

. consult and reasonably cooperate to the fullest extent permitted by law with the 

other Parties hereto with respect to the foregoing. Nothing in this paragraph, 

however, shall prevent a Party from abiding by any applicable law, subpoena or 

other legal process, or com1 order. 

C. In addition, nothing in Section XII, Paragraph A shall limit: 

1. Defendants' ability to disclose the Designated Materials as needed: (i) to 

comply with the securities and corporate governance laws of the United 

States, or any State of the United States, or any other com1try; and (ii) to 

·those with a legitimate business interest including financial adyisors, 
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auditors, tax advisors, anq attorneys, subject to agreements by those parties 

to maintain the confidentiality of the information; 

2. the Attorney General's sovereign capacity as chief law enforcement officer 
·• 

of the State, including but not limited to his or her ability to disclose the 

Designated Materials as needed: (i) in disclosing the tem1s of this 

Settlement Agreement, especially the Consumer Settlement, to the Court 

and the public; (ii) to an authorized representative or retained consultant or 

expert of the State; or (iii) to other govemrnent enforcemel).t agencies, 

such as the United States Federal Trade Commission, the United States 

Department of Justice, and other State Attorneys General, provided the 

Defendants are given reasonable advance written notice of such 

disclosur,e;. or 

3. any Party's ability to effectuate, enforce, or modify the terms of the 

Settlement Agreement. 

XIII. INTEGRATED AGREEMENT. 

A. This Settlement Agreement shall be construed as an integrated agreement that 

contains the entire, complete, and integrated statement of each and every term 

and provision.of the Settlement Agreement. The tenns of the Settlement 

Agreement shall control in the event there are any conflicting tem1s in.any related 

document. This Settlement Agreement may not be modified in any respect 

except by express, written consent of all of the Parties hereto oi· by counsel on 

their behalf. 

XIV. RELIANCE. 

A. The Parties acknowledge and expressly frpresent and warrant that they have relied 
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solely upon their own judgment, together with advice of counsel of their choice, 

when deciding whether to enter into this Settlement Agreement. Each Party 

further agrees, acknowledges and expressly warrants that no information, 

statement, promise, representation, waii-anty, condition, inducement, or 

agreement ofany kind, whether oral or written, made by or on behalfofany other 

Party shall be, or has been, relied upon by it in entering into this Settlement 

Agreement, unless specifically contained and incorporated herein. 

XV. CHOICE OF LAW. 

A. This Settlement Agreement shall be construed in accordance with, and its validity 

and effect, including any claims of breach of any of the terms hereof, shall be 

governed by, the laws of the State of California, without regard to California law 

regarding choice of law. 

XVI. JURISDICTION AND VENUE. 

A. For purposes of this Settlement Agreement alone, Teva does not contest personal 

and subject matter jurisdiction of this Court over Teva. Teva is an Israeli 

company with its principal place of business at 5 Basel Street, Petah Tikva, 

49131, Israel. Teva agrees that venue for this matter is proper in this Court under 15 

U.S.C. § 22 and 28 U.S.C. § 1391(b) and (c). 

XVII. WAIVER OF APPEAL. 

A. Defendants waive all rights to appeal or otherwise challenge or contest the validity of 

this. Settlement Agreement. 

XVIII. COMPLETE DEFENSE; ENFORCEMENT. 

A. This Settlement Agreement may be pleaded as a full and complete defense to any 

:party's action, suit, or oth~r proceeding asserting a Released Claim that has been 
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or may be instituted, prosecuted, or attempted. The Parties agree that for any 

such p~oceeding, any court of competent jurisdiction may enter a declaratory 

judgment and/or an injunction restraining prosecution of such proceeding. The 

Parties further agree that this Settlement Agreement may be pleaded and 

otherwise used as reasonably necessary for the purpose of enforcing the 

Settlement Agreement. No Party's waiver of any breach or default hereunder 

shall be deemed a waiver of any other or subsequent breach or default. 

XIX. NO PARTY IS THE DRAFTER. 

B. Each of the Parties hereto participated materially in the drafting ofthis Settlement 

Agreement. None ofthe Parties hereto shall be considered the drafter of this 

Settlement Agreement or any provision hereof for the purpose ofany statute, case 

law, or rule of interpretation or construction that would or might cause any 

. provision to be construed for or against the drafter thereof. 

XX. NOTICE. 

A. Notice to Defe:ndants pursuant to this Settlement Agreement shall be sent by 

United States mail and electronic mail to: 

Jay P. Lefkowitz 
Kirkland & Ellis .LLP 
601 Lexington A venue 
New York, NY 10022 
letkowitz@kirkland.com 

and 

Katherine R. Katz 
Kirkland & Ellis LLP 
1301 Pennsylvania Avenue N.W. 
Washington, DC 20004 
katherine.katz@kirkland.com 

B.. Notice to the State pursuant to this Settlement Agreement shall be sent by United 
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States mail and electronic mail to: 

Office of the Attorney General 
STATE OF CALIFORNIA 
455 Golden Gate, Suite 11000 
San Francisco, CA 94102 

and 

Kathleen E. Foote 
. Senior AssistantAttomey General 

California Department ofJustice 
Office of the Attorney General 
ANTITRUST LAW SECTION 
45$ Golden Gate, Suitel 1000 
San Francisco, CA 94102 
Kathleen.Foote@doj.ca gov 

XX]. HEADINGS. 

'A. The headings used in this Settlement Agreement are intended for the convenience . 

of the reader only and shall not affect the meaning or interpretation of this 

Settle1hent Agreement. 

. . 

XXII. EXECUTION IN COUNTERPARTS~ 

A. This Settlement Agreement may be executed in one or more counterparts, each of· 

which shall be deemed an original, but all of which shall together constitute one 

and the same agreement. All copies signed and transmitted by facsimile or 

electronic nieans (such as pdf) shall be dee111ed original signatures for all 

purposes. The "Execution Date" ofthis Settlement Agreement shall be the date of 

signature ofthe last signa,tory to this Settlement Agreement. 

XXIII. AUTHORITY TO ENTER INTO AGREEMENT. 

A. The State and Defendants represent and warrant that they are each respectively 

. authorized to enter into this Settlement Agreement and that they intend this 
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Settlement Agreement to be a valid and binding obligation, enforceable in 

accordance with its terms. Each Party hereto represents and warrants that its 

undersigned officer has full authority and capacity to execute this Settlement 

Agreement on that Party's behalf. 
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IN WI1NESS WHEREOF,' each of the signatories has read and understood this 

Agreement, has executed it, represents that he or she is authorized to execute this Agreement 

on behalf of the Party for whom he or she has signed, has agreed on behalf of his or her 

respective Party to be bound by its terms, and has entered into this Agreement on behalfofthe 

Party or Parties for whom he or she has signed as of the date indicated below. 

Signature: ----6,c,_---=---1+--- --=----;:,:... 

Name (print): Ch \ L- ~ 

Trtle:~rlj "'b '?'-(, N\a:c°'j ~~ ~ ~ . 
Date: O;f /23,J20\'\ 

I 

~VAP~CALINDUSlRIESL'ID.FORALLDEFENDANTS 

Signature:~...,~.,...,,,..~-=------- ----

Name (print): T4 Y L,kto.+> r\-1,, 

Title:Cqy.&\ (.a, Tu~ '.B-.ormpuwb,~ ~&u,\-flt'J LTT>. 

Date: 61 /22 •/2bJO, 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

FEDERAL TRADE COMMISSION, 
600 Pennsylvania Avenue, N.W . 

. Washington, D.C. 20580 · 

Plaintiff, 

V. 

CEPHALON, INC., 
41 Moores Road 
Frazer, Pennsylvania 19355 

Defendant. 

CIVIL ACTION 

No. 2:08-cv-2141 

STIPULATED ORDER FOR PERMANENT INJUNCTION 
AND EQUITABLE MONETARY RELIEF 

Plaintiff, the Federal Trade Commission ("Commission"), filed its Complaint for 

Injunctive Relief, subsequently amended as Plaintiff Federal Trade Commission's First 

Amended Complaint for Injunctive Relief: ("Complaint"), in this matter pursuant to Section 

13(b) of the Federal Trade Commission Act ("FTC Act"), 15 U.S.C. § 53(b). The Commission, 

Cephalon, Inc. ("Cephalon") and Teva Pharmaceutical Industries Ltd. ("Teva") have reached an 

agreement to resolve this case through settlement, and without trial or final adjudication of.any 

issue offact or law, and stipulate to entry of this Stipulated Order for Permanent Injunction and 

Equitable Monetary Relief ("9rder") to resolve all matters in dispute in this action. 

THEREFORE, IT IS ORDERED as follows: 
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DEFINITIONS 

For purposes ofthis Order, the following definitions apply: 

1. "Commission" means the United States Federal Trade Commission.; 

2. "Cephalon" means Cephalon, Inc. 

3. "Cephalon Group'~ means Cephalon, any joint venture, subsidiary, division, group, or 

l;!ffiliate Controlled currently or in the future by Cephalon that engages in Commerce in 

the United States, their successors and assigns, and the respective directors, officers, 

employees, agents and representatives acting on behalfofeach. 

4. "Teva" means Teva Pharmaceutical Industries Ltd. 

5. "Teva US Entities" means any joint venture, subsidiary, division, group, or affiliate 

Controlled currently or in the future by Teva that engages in Commerce in the United 

States.· 

6. "Teva Group" means Teva, Teva US Entities, their successors and assigns, and the 

respective directors, officers, employees, agents, and representatives acting on behalf of 

each. 

7. "Cephalon Parties" mean Cephalon, Cephalon Group, Teva and Teva Group. 

8. "ANDA" means an Abbreviated New Drug Application filed with the United States Food 

. and Drug Administration pursuant to Section 5050) ofthe Federal Food, Drug and 

. Cosmetic Act, 21 U.S.C.§ 3550). 

9. · "ANDA Filer" means a party to a Brand/Generic Settlement who controls an ANDA for 

the Subject Drug Product or has the exclusive right under such ANDA to distribute the 

Subject Drug Product. 

10. "ANDA Product" means a Drug Product manufactured under an ANDA. 
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11 ~ "Brand/Generic Settlement" means any agreement or understanding that settles a Patent 

· Infringement Claim in or affecting Commerce in the United States. 

12. "Brand/Generic Settlement Agreement" means a written agreement that settles a Patent 

Infringement Claim in or affecting Commerce in the United States. 

13. "Branded Subject Drug Product" means a Subject Drug Product marketed, sold or 

distributed in the United States under the proprietary name identified in the NDA for the. 

Subject Drug Product • 

14. "Commerce" has the same definition as it has in 15 U.S.C. § 44. 

15. "Control" or "Controlled" means the holding of more than fifty percent (50%) of the 

common voting stoc~ or ordinary shares in, or the right to appoint more than fifty percent 

· (50%) of the directors of, or any other arrangement resulting in the right to direct the 

· management of, the said corporation, company, partnership,joint venture or entity: 

16. "Drug Product" means a finished dosage form (e.g., tablet, capsule, or solution), as 

defined in 21 C.F.R. § 314.3(b), that contains a drug substance, generally, but not 

necessarily, in association with one or more other ingredients. 

17. "NDA" means a New Drug Application filed with the United States Food and Drug 

Administration pursuant to Section 505(b) ofthe Federal Food, Drug and Cosmetic Act, 

21 U.S.C. § 355(b), including all changes or supplements thereto which do not result in 

the submission ofa new NDA.. 

18. "NDA Holder" means a party to a Brand/Generic Settlement that con~ols the NDA for 

the Subject Drug Product or has the exclusive right to distribute the Branded Subject 

· Drug Produ~t. 
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19. "U.S. Patent" means any patent issued by the United States Patent and Trademark Office, 

including all renewals, derivations, divisions, reissues, continuations, continuations-in 

part, modifications or extensions thereof. 

20. "Patent Infringement Claim" means any allegation threatened in writing or included in a 

complaint filed with a court oflaw, that an ANDA Product may infringeany U.S. Patent 

held by, or exclusively licensed to, an NDA Holder .. 

21. "Payment by the NDA Holder to the ANDA Filer" means transfer of value by the NDA 

Holder to the ANDA Filer (including, but not liip.ited to, money, goods or services), 

regardless ofwhether the ANDA Filer purportedly transfers value in return, where such 

transfer is either (i) expressly contingent on entering a Brand/Generic Settlement 

Agreement, or (ii) agreed to during the 60 day period starting 30 days before executing a 

Brand/Generic Settlement Agreement and ending 30 days after executing a 

Brand/Generic Settlement Agreement. The following, however, are not Payment by the 

NDA Holder to the ANDA Filer: 

a. compensation for saved future litigation expenses not to exceed a maximu.m limit, 

which is initially set at seven million dollars ($7,000,000), and shall be increased 

. ( or decreased) as ofJanuary I ofeach year by an amount equal to the percentage 

increase (or decrease) from the previous year in the annual average Producer Price 

Index for Legal Services (Series Id. PCU5411--5411--) published by the Bureau 

ofLabor Statistics of the United States Department of Labor, or its successor; 

b. provisions in a Brand/Generic Settlement Agreement providing a date after which 

an ANDA Filer can begin selling, offering for sale or distributing the Subject 

Drug Product; 

4 



Case 2:08-cv-02141-MSG Document 405 Filed 06/17/15 Page 5 of 24 
Case 2:0B-cv-02141-MSG Document 397-1 Filed 05/28/15 Page 6 of 25 

c. provisions in a Brand/Generic Settlement Agreement through which the NDA 

Holder provides the ANDA Filer an exclusive license to the Subject Drug 

Product; 

d. provisions in a Brand/Generic Settlement Agreement that permit an ANDA Filer 

to begin selling, offering for sale, or distributing the Subject Drug Product once 

another drug company begins selling, offering for sale, or distributing the Subject 

Drug Product; 

e. an agreement to settle or resolve a different litigation claim, so long as that 

separate agreement independently complies with the terms of this Order· 

(including the timing provisions above); and 

f. continuation or renewal of a pre-existing agreement so long as (i) the pre-existing 

agreement was entered at least 90 days before the relevant Brand/Generic 

Settlement Agreement, (ii) the terms of the renewal or continuation, including the 

duration and the financial terms, are substantially similar to those in the pre­

existing agreement, and (iii) entering the continuation or renewal is not expressly 

contingent on agreeing to a Brand/Generic Settlement. 
' . 

22. "Related Case" means (a) any ofthe following cases, or any case consolidated with or 

merged into the following cases: King Drng Co., et al. v. Cephalon, Inc., et al., No 06-

1797 {E.D. Pa.) ("Direct ;purchaser Class Case"); Vista Healthplan, Inc., et al. v. 

Cephalon, Inc., et al., No. 06-1833 (E.D. Pa.) ("End Payor Class Case"); Apotex, Inc. v. 

Cephalon, Inc., et al., No. 06-2768 (E.D. Pa.); Rite Aid Corp. v. Cephalon, Inc., et al., 

No. 09-3820 (E.D. Pa.); Walgreen Co. v. Cephalon, Inc., et al., No. 09-3956 (E.D. Pa.); 

and Giant Eagle, Inc. v. Cephalon, Inc., et al., No. 10-5164 (E.D. Pa.); or (b) any other 
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government investigation or litigation that is threatened in writing or filed that seeks to 

recover damages or equitable monetary relief based on alleged anticompetitive or other 

unlawful practices by the Cephalon Parties in connection with (i) the procurement, listing 

or enforcement ofpatents related to the drug Pro vigil®, (ii) FDA exclusivities related to 

the drug Provigil®, or (iii) settling litigation related to the drug Provigil®. 

23. "Subject Drug.Product" means the Drug Product for which one or more Patent 

Infringement Claims are settled under a given Brand/Generic Se~lement. For purposes 

of this Order, the Drug Product of the NDA Holder and the ANDA Filer to the same 

Brand/Generic Settlement shall be considered to be the same Subject Drug Product. 

24. "Verified Accounting" means a written statement by a representative of the Cephalon 

Parties, made pursuant to 28 U.S.C. § 1746, that verifies the relevant details of each 

relevant _settlement and judgment. 

FINDINGS 

1. This Court has jurisdiction over· the parties and the subject matter of this action. Teva has 

stipulated that, for purposes ofthis Order alone, the Court has personal jurisdiction over 

Teva. 

2. Venue for this matter is proper in this Court under Sections 5(a) and 13(b) ofthe FTC 

Act, 15 U.S.C. §§ 45(a), 53(b). 

3. The Complaint charges that Cephalon engaged in anticompetitive acts that constitute an 

unfair method of competition in violation of Sections 5(a) and 13(b) of the FTC Act, 15 

U.S.C. §§ 45(a) and 53(b), by entering agreements that delayed the launch of generic 

equivalents of the name-brand drug Provigil®. 
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4. In FTC v. Actavis, 133 S. Ct. 2223 (2013), the United States Supreme Court held that . 

certain agreements to settle patent litigation can violate the United States aJ!titrust laws, 

including the FTC Act. 

5. Cephalon has answered the Complaint denying the charges, and disputes that the 

Commission is entitled to obtain relief, including monetary relief under Section 13(b) of 

the.-FTC Act. . 

6. Cephalon admits the facts necessary to establish the personal and subject matter 

jurisdiction of this Court in this matter only. 

7. The Court denied Cephalon's motion for summary judgment. 

8. The Commission and Cephalon have agreed to stipulate to entry of this _Order to resolve 

the litigation between· them. 

9. Cephalon waives any claim that it may have under the Equal Access to Justice Act, 28 

U.S.C. § 2412, concerning the prosecution of this action through the date of this Order, 

and agrees to bear its own costs and attorney fees in this action. 

IO. Cephalon waives all rights to appeal or otherwise challenge or contest the validity of this 

Order. 

I , 
· 11. This Order·does not constitute any evidence against the Cephalon Parties, or an 

admission ofliability or wrongdoing by the Cephalon Parties in this case, any Related 

Case, or any other case or proceeding. This Order shall not be used in any way, as 

evidence or otherwise, irt any Related Case or other proceeding; provided that, nothing in · 

this provision prevents the Commission fr~m using this Order in this case, in any 

proceeding regarding enforcement or modification of this Order, or as otherwise required 

by law. 
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12. · Entry ofthe Order satisfies the requests for relief made by the FTC in its complaint and is 

in the public interest. 

STIPULATIONS 

1. Teva stipulates that, in return for good and valuable consideration, the receipt and . 

sufficiency ofwhich is hereby acknowledged, Teva agrees to be fully bound by the terms 

ofthis Order. 

· 2. Teva stipulates that it will not object to the Commission's right to seek relief under this 

Order against Teva to the same ~xtent the Commission can seek relief against Cephalon 

(or Cephalon's successors and assigns). Teva does not otherwise waive its right to 

contest any enforcement action against it. 

3. For purposes ofthis Order alone, Teva does not contest personal jurisdiction of this Court 

over Teva. Teva is an Israeli company with its principal place of business at 5 Basel 

Street, Petah Tikva, 49131, Israel. 

4. Teva stipulates that it is the ultimate corporate parent ofCephalon. 

5. Teva stipulates that venue for this matter is proper in this Court under Sections 5(a) and 

13(b) of the FTC Act, 15 U.S.C. §§ 45(a)°, 53(b). 

6. Teva stipulates that all stipulations herein are made on behalfof, and include, Teva and 

Teva Group. 

7. The Cephalon Parties stipulate that they shall comply with th~ provisions of.this Order · 

pending its·enfry by the Court. 
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ORDER 

1· Prohibited Agreements 

IT IS ORDERED that 

A. From the date this Order is signed by Cephalon and Teva, the Cephalon Parties 

are prohibited from, together or separately, entering into any Brand/Generic Settlement that 

includes: (1) Payment by the NDA Holder to the ANDA Filer; and (2) ari ~greement by the 

ANDA Filer not to research, develop, manufacture, market or sell the Subject Drug Product for 

any period oftime, · 

provided, however, that any agreement entered.into by an entity prior to that entity 

becoming part ofthe Cephalon Parties is not subject to. the terms ofthis Order; 

providedfurther, however, that the Cephalon Parties may enter into any written 

agreement that receives the prior approval ofthe Commission. Within thirty (30) days of 

receiving a request for prior approval under this paragraph, the Director of the Bureau of 

Competition (or his or hei: designee) shall consider the request in good faith and shall notify the 

requesting party in writing.whether Commission staff believes the relevant agreement raises 

issues under Section? of the FTC Act and the reasons for such a beliet or this Order shall be 
. . 

deemed not to preclude the requesting party from entering into the subject written agreement. 

B. Nothing in this Order shall prohibit the Cephalon Parties from purchasing, 

·merging with, or otherwise acquiring or being acquired by ariy party with which a Cephalon 

Party has entered a Brand/Generic Settlement. 

C. In the event of a material change in the law governing the antitrust implications of · 

Brand/Generic Settlements, the Commission will consider, in good faith, modifications to this 

Order proposed by the Cephalon Parties. 
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II. Equitable Monetary Relief 

IT IS FURIBER ORDERED that . 

A. The Cephalon Parties. shall pay One Billion and Two Hundred Million Dollars 

(US$ 1,200,000,000) as equitable monetary relief, which shall be used for a settlement fund 

(''Settlement Fund") in accordance with the tenns of this Order, including the Settlement Fund 

.··Disbursement Agreement, attached hereto as Exhibit A. · 

B. · · Subject to Paragraphs 11.C and II.D, no later than the thirtieth day following the 

date ofentry of this Order, the Cephalon Parties shall deposit the Settlement Fjmd into an escrow 

account to be designated by the Commission ("Settlement Account") and to be administered by 

the Commission or its agent. As set forth in the Settlement Fund Disbursement Agreement, the 

amount ofthe Settlement Fund that is deposited into the Settlement Account shall be held in trust 

to satisfy the amount of any settlement or judgment in a Related Case. 

C. Any amount that th~ Cephalon Parties have paid in settlement or judgment in the 

Related Cases prior to the thirtieth day following the date of entry ofthis Order shall be credited 

against the Settlement Fund, and the total amount to be deposited by the Cephalon Parties into 

the Settlement Account shall be reduced accordingly. 

D. If the Cephalon Parties have signed a binding settlement agreement or binding · 

term sheet to resolve a Related Case prior to the thirtieth day following the date ofthe entry of 

this Order, the amount agreed to be paid in s.ettlement of such Related Case shall be credited 

against the Settlemen,t Fund, and the amount to be deposited by the Cephalon Parties into the 

Settlement Account shall be reduced accordingly. In the event that such a settlement is 

disapproved by the court or otherwise tenninated, the Cephalon Parties shall deposit the amount 

of any uncommitted settlement funds into the Settlement Account within four (4) months of such 
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disapproval or tennination, unless the Director of the Bureau ofCompetition or his or her . 

designee detennines that, for good cause shown, the monies may continue to be maintained by 

the Cephalon Parties for settlement ofRelated Cases for such period as the Director ofthe 

Bureau ofCompetition or his or her designee prescribes. 

E. The Cephalon Parties shall submit to the Commission a Verified.Accounting of 

all individual credits against the Settlement Fund und_er Paragraphs II.C and II.D no later than 

sixty (60) days after tli.e date ofthe entry ofthis Order. The Cephalon Parties shall submit the 

Verified Accounting to the Secretary ofthe Commission and send an electronic version of the 

Verified Accounting to the Compliance Division ofthe Bureau ofCompetition at 

bccompliance@ftc.gov. 

F. The payment provided for herein_ is provided for purposes of settlement only. No 

portion ofthe payment shall constitute, or shall be construed as constituting, a payment in lieu of 

treble· damages, fines, penalties, punitive damages or forfeitures. 

IIL Reporting Requirements 

IT IS FURTHER ORDERED that: 

A. The Cephalon Parties shall submit to the Commission averified written.report 

setting forth in detail the manner and fonn in which the Cephalon Parties have complied and are 

complying with this Order: 

I. Within sixty (60) days after entry ofthis Order, and 

2. On the first anniversary ofentry ofthis Order, and annually thereafter for· 

nine (9) years. 

B. The Ceph~lon Parties shall include with each verified written report required by 

this provision, a copy of any additional agreement with a party to a Brand/Generic Settlement to 
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which a Cephalon Party is also signatory if (i) the relevant Brand/Generic Settlem.ent Agreement 

includes an agreement by the ANDA Filer not to research, develop, manufacture, market or sell 

the Subject Drug Product for any period of time, and (ii) the relevant additional agreement is 

entered within a year of executing the Brand/Generic Settlement Agreement, provided that, the 

Cephalon Parties do not need to submit any additional agreement that they submitted to ·the 

Commission with a prior verified written report required by this provision; 
. . 

C. The Cephalpn Parties shall submit each report required under this paragraph to the 

Secretary of the Commission and shall send an electronic copy of each report to the Compliance 

. Division ofthe Bureau of Competition of the Commission at bccompliance@ftc.gov. 

D. No information or documents obtained by the means provided in this Paragraph 

shall be divulged by the Commission to any person other than an authorized representative ofthe 

Commission, except in.the course ofa legal proceeding regarding enforcement or modification 

ofthis Order, or as otherwise required by law. 

E. This Order does not alter the reporting requirements of the Cephalon Parties 

pursuant to Section 1112 ofthe Medicare Prescription Drug, Improvement, and Modernization 

Actof2003. 

IV. Change of Corporate Control 

IT IS FµRTHER ORDERED that 

·A. The Cephalon Parties shall notify the Commission at least thirty (30) days prior to 

any proposed dissolution, acquisition, merger, or consolidation of Teva that might affect 

compliance obligations arising out oftp.is Order. 

B. The Cephalon Parties shall submit any notice required under this paragraph to the 

Secretary ofthe Comm.ission and shall send an electronic copy ofthe notification to the 
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Compliance Division of the Bureau ofCompetition ofthe Commission at 

bcoompliance@ftc.gov. 

C. No information or documents submitted pursuant to this Paragraph shall be 

divulged by the Commission to any person other than an authorized representative ofthe 

Commission, except in the course ofa legal proceeding regarding enforcement or modification 

of this Order, or as otherwise required by law. 

V. ·Access to Information 

A. For the purpose of determining or securing compliance with this Order, subject to 

· any ]egally recognized privilege, and upon written request with reasonable notice to the 

Cephalon Parties, the Cepha1on Parties shall permit any duly authorized representative ofthe 

Commission: 

1. Access, .during office hours and in the presence ofc·ounsel, to all facilities 

and access to inspect and copy, at the Cephalon Parties' expense, non-privileged books, 

ledgers, accounts, correspondence, memoranda and other records and documents in the 

possession or under the control ofthe Cephalon Parties reasonably related to this Order; 

and 

2. Upon reasonable notice to the Cephalon Parties, to interview a reasonable 

number of officers, directors, or employees ofthe Cephalon Parties, who may have 

counsel present, regarding any such matters. · 

B. No information or documents obtained by the means provided in this Paragraph 

shall be divulged by the Commission to any person other than:an authorized. repres.entative ofthe 

Commission, except in the course ofa legal proceeding regarding enforcement or modification 

of this Order, or as otherwise required by law. 
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VI. Retention ofJurisdiction 

- IT IS FURTHER ORDERED that this Court retains jurisdiction of this matter for 

purposes ofconstruction, modification, and enforcement ofthis Order. 

VII. Expiration of Order 

IT IS FURTHER ORDERED that this Order shalJ expire ten (10) years after-the date it 

· is entered. 

VIII. Dismissal and Costs ~ -
' 

This action shall be dismissed with prejudice. Each party shall bear its own costs. 

SO ORDERED this 17 day of~~ ,2015. 

Hon. Mitchell S. Go 
UNITED STATES DISTRJCT JUDGE 
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Federal Trade Commission v. Cephalon, Inc., CA 2:08-cv-2141-MSG 

Exhibit A to Stipulated Order for Permanent Injunction and Equitable Monetary Relief 

SETTLEMENT FUND DISBURSEMENT AGREEMENT 
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SETTLEMENT FUND DISBURSEMENT AGREEMENT 

Plaintiff, the Federal Trade Commission ("Commission"), Cephalon. Inc. ("Cephalon"), 

and Teva Pharmaceutical Industries, Ltd. ("Teva") hereby enter into this Settlement Fund 

pisbursement Agreement, which is E~ibit A to the Stipulated Order for Permanent Injunction 

and Equitable Monetary Relief. The Settlement f'.und Disbursement Agreement and the 

Stipulated Order for Permanent Injunction and Equitable Monetary Relief are collectively 

referred to herein as the "Order." 

Unless otherwise .noted herein, the capitalized terms in this Settlement Fund 

Disbursement Agreement have the same meaning as in the Stipulated Order for 

Permanent Injunction and Equitable Monetary Relief. 

SETTLEMENT ACCOUNT 

2. The Settlement Fund required by the Order ( except for monies .credited against the 

Settlement Fund under Paragraph II ofthe Order) will be held in trust in an escrow 

account establlshed and maintained by the Commi~sion or its agent ("Settlement ' 

Account"). The Commission will provide the Cephalon Parties with instructions for 

wiring the Settlement Fund into the Settlement Accoun~ as well as any other necessary 

paperwork or instructions. Disbursement of the proceeds of the Settlement Account shall 

be made by the Commission in accordance with ~e requirements ofthe Order. 

3. Any interest earned on amounts deposited into the Settlement Account wi11 remain in the 

Settlement Account, and will become part ofthe Settlement Fund. . 

4. - The Commission may us~ the Settlement Fund to pay reasonable costs necessary to 

administer the Settlement Account. The Cephalon Parties will not be required to pay any 

additional monies, over and above the Settlement Fund required to be deposited pursuant 
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to the Order, t~ cover ~y expenses, fees, or other costs associated with the Settlement 

Account. 

5. The Cephalon Parties may, no more frequently than once a month, submit a request to the 

Commission in writing for a statement ofthe remaining balance in the Settlement 

Account, and an itemized list ofany disbursements made from the Settlement Account. 

Any such request shall be submitted to the Secretary ofthe Commission, and, on the 

same day, an electronic copy ofthe request shall be submitted to the Compliance 

Division ofthe Bureau ofCompetition ofthe Commission at bccompliance@ftc.gov and . 

. the Financial Management Office ofthe Commission at Finance@ftc.gov. The Chief 

.Financial Officer ofthe Commission or.bis or her designee will provide the information 

~quested within fifteen (15) business days. 

DISBURSEMENT OF FUNDS FROM THE SETTLEMENT ACCOUNT 

6. Except as provided for in this .Settlement Fund Disbursement Agreement, the Settlement 

Fund shall be held in trust and used solely to satisfy the amount of any settlement 

(including associated fees, costs, and expens~s) reached by the Cephalon Parties in a. 

· Related Case, or the amount ofany judgment (including associated fees, costs, and . · 

expenses) against the Cephalon Parties in a Related Case, regardless ofthe date ofthat 

settlement or judgment. 

7. The Cephalon Parties shall submit a list ofRelated Cases that have not been settled and 

for which a judgment has not been entered ("Remaining Cases List") on or up to 30 

(thirty) days before the five-year anniversary ofthe entry ofthis Order, and each year 

.thereafter, until, in the good faith beliefofthe Cephalon Parties, settlements have been 

reached, or final judgments entered, in the relevant Related Cases. The Cephalon Parties 
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shall submit the Remaining Cases List to the Secretary ofthe Commission, and, _on the 

·same day, transmit an electronic copy ofthe request to the Compliance Oivision·ofthe 

Bureau ofCompetition of the Commission at bccompliance@ftc.gov. Ifthe Cephalon 

Parties do not submit a Remaining.Cases List as provided in this paragraph, or the term 

ofthe Order has ~pired, any monies remaining in the Settlement Account, less 

reasonable administrative expenses, shall be paid to the Treasurer of the United States. 

8. To obtain disbursement from the Settlement Account as authorized by the Order, th~ 

Cephalon Parties shall submit a written request for disbursement with the Commission 

("Disbursement Request"). The Disbursement Request shall include: 

a. a reference to the Order; 

b. · contact information, including business address, phone number and email address, 

for the relevant contact person(s) for the Cephalon Parties ("Cephalon Parties' 

Contact"); 

c. the identity ofthe party or parti~s threatening or asserting a claim in the relevant 

Related Case ("Settling Parties"); 

d. contact information, including business address, phone number, e-mail address, 

and relationship to the Settling Parties, for the contact person( s) for the Settling 

Parties in the relevant Related Case (''Settling Parties' Contact"); 

e. a copy ofthe settlement or judgment in the Related Case for which disbursen1ent 

is being sought; 

f. the complaint filed in the Related Case or other documents sufficient to show the 

allegations and relief sought by the Settling Parties; 
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g. the amount of the settlement or judgment in the Related Case ("Disbursement 

Amount"); and 

h. the infonnation necessary to wire the Disbursement Amount from the Settlement 

Account to the Settling Parties. 

9. The Cephalon Parties shall submit the Disbursement Request to the Secretary of the · 

Commission, and on-the same day, send an electronic copy ofthe request to the 

Compliance Division ofthe Bureau ofCompetition ofthe Commission 

at bccornpliance@ftc.gov. 

10. Within ten (10) business days ofreceiving the Disbursement Request, the Director ofthe 

Bureau ofCompetition or his or her designee ("BC Director'') shall 

a. if the Di.sbursement Request complies with the requirements ofthe Order, 

authorize transfer of the Disbursement Amount to the Settling Parties and notify 

the Cephalon Parties' Contact and the Settling Parties' Contact in writing that the 

transfer has been authorized; or. 

b. if the BC Director believes that additional infonnation is required to determine.the 

whether the Disbursement Request complies with the requirements ofthe Order, 

notify the Cephalon Parties' Contact and the Settling Parties' Contact in writing 

and identify the additional infonnation required; or 

c. ifthe BC Director believes that the Disbursem~nt Request does not comply with 

the requirements ofthe Order, notify the Cephalon Parties' Contact and the 

Settlm°g Parties' Contact and provide a written explanation why the Disbursement 

Request has been denied and how, in the BC Director's view, the Disbursement 

Request does not comply with the requirements of the Order.. 
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11. Within ten (10) business days ofreceiving the-information requested under Paragraph 10 

above {if such information is requested), the BC.Director shall 

a. if the Disbursement Request complies with the requirements of the Order, 

authorize transfer ofthe Disbursement Amount to the Settling Parties and notify 

the Cephalon Parties' Contact and the Settling Parties' Coritact in writing that the 

transfer has been authorized; or 

b. ifthe BC Director believes that the Disbursement Request does not comply with 

. the requ.irements ofthe Order, notify the Cephalon Parties' Contact and the 

Settling Parties' Contact and provide a written explanation why the Disbursement 

Request has been denied and how, in the BC Director's view, the Disbursement 

Request does not comply with the requirements ofthe Order. 

12. If the Commission and the Cephalon Parties cannot agree on whether a Disbursement 

Request complies with the requirements ofthe Order, either party may petition the Court 

for a determination. 

13; Any settlement ofthe Direct Purchaser Class Case or the End Payor Class Case that is 

approved by the Court complies ":'ith the Order, and a Disbursement Request submitted 

for any such settlement will be approved provided the requirements ofParagraph 8 are 

.J 

met. 

· 14. Disbursement ;Requests shall be authorized in the order they are submitted to the 

· Commission by the Cephalon Parties. 

15. Ifthis Settlement Fund Disbursement Agreement or any ofits provisions are ruled invalid 

or unenforceable, in whole or in part, the .Commission and the Cephalon Parties agree to 

work together on modifications to effectuate the intent of the settlement. 
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· CONFIDENTIALITY 

16. .Any information submitted under this Settlement Fund Disbursement Agreement shall 
. h 

ncit be divulged by the Commission to any person other than an authorized representative 

~f the Commission_, except in 'the·course of a legal proceeding regarding enforcement or 

inodification ofthis Order, or as otherwise required by la_w. 

CLOSING THE SETTLEMENT ACCOUNT 

17. The Commission shall close the Settlement Account if the entire Settlement Fund (less 

any remaining reasonable administrative costs) has been fully disbursed or, in accordance 
·~ 

with Paragraph 7, the Commission pays any monies remaining in the Settlement Account 

(less any rem{lining reasonable administrative costs) .to the Treasurer ofthe United States. 

The BC Director shaHprovide written notice'to the Cephalon Parties ofthe intent to close 

the Settlement Account no later than thirty (30) days in advance ofclosing the Settlement 
\ . 

Account, and shall provide written notice to the Cephalon Parties when the Settlement 

Account is closed. 

18, The Commission will not close the Settlement Account until all reasonable administrative 

costs have been paid._ 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN' DISTRICT OF PENNSYLVAN[A 

) 
FEDERAL TRADE COMMJSSION .) 

600 PennsyJvat1ia Avenue, N.W. J 
Washingion, D.C. 20580 ) 

) 
PJaintifC ) 

~ ) Civil Action No. 2:08-cv-2141-MSG 
) 

CEPHALON, lNC. ) 
41 Moores Road ) 
Frazer, Pennsylvania l 9355 ) 

) 
Defendant. ) 

!PROPOSED] STIPULA 1'ED REVISED ORDER FOR PERMANENT INJUNCTION 
AND EQllJTABLE MONETARY RELIEF 

Plaintiff, the Federal Trade Commission ("Commission"), filed its Complaint for 

lnjunciive Relief, stibsequenHy amended as Plaintiff Federal Trade Commission's First 

Amended Complaint for Injunctive Relief, C'Complaint"), in this matter pursuant lo Section 

13(b) of the Federal Trade Commission Act ("FTC Act"), 15 U.S.C. § 53(b). The Commission, 

Cephalon, Inc. ("Cephalon") and Teva I'hannaceutical Industries Ltd. ("Teva») reached an 

agreement to resolve this case through settlement, and without trial or final adjudication ofany 

issue of foct or law, and stipulated to entry of a Stipulated Order for Pennanent Injunction and 

Equitable Monetary Relief (''Oiiginal Order") to, resolve a!LmaHCI'S in dispute in this action. The 

Commission, Cephalon and Teva now stipulate to entry ofa Stipulated Revised Order for 

Perm.anent Injunction and Equitable Monetary Relief ("Revised Order") in settlement of the 

Commission's claims against Teva Phannaceulicals USA in FTC v. AbbVie Inc., Nos. 18-2621, 
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18-2N8, i8-2:zss (3d Cir.); Actavis in Federal 11:ade Commission v Actavis., Civ. Act.ion No. 

09-cv-955 (N.D. Oa.); and. Watson in FTC v. Aller1ran PLC, Civ. Action No. J7-cv-003 l 2 (N.D. 

Cai.). 

THEREFOREi IT IS ORDERED as follows: 

DEFINlTIONS 

For pUlJJ0ses of this Revised Order, the following definitions apply: 

l. "Commission" means the United States Federal Trade Commission. 

2. "Actavis" means Acta vis Holdco US, Inc. 

3. ''CeJ)halon'' means Cephalon, l11c. 

4. "Wntson" means Watson Laboratories, Jnc, 

5. "Cephalon. Group" means Cephalon, any joint venture, subsidiary, division, group, or 

affiliate Controlled (for clarity, currently or in the future) by Cephalon that engages in 

Commerce in the United States, their succe~sors and assigns, and the respective directors, 

officers, employees, agenfs .and representatives acting on behalfof each. 

6. ."Teva" means Teva Pharmaceutical Industries Ltd. 

7. "Teva Pham1aceuticals USA" means Teva Phannaceuticals USA, Inc. 

8. "Teva VS Entities" means any joint venture, subsidiary, division, group, or affiliate 

Controlled (for cladty, cnffently or in the future) by leva that engages in Commerce in 

the United, States, including Cephalon, Teva Phannaceuticals USA, Actt1vis, and Watson. 

9. "Teva Group" means Tcv.i, Teva US Entities, their successors and assigns, and the 

respective directors, officers, employees, agents, and representatives acting onbehalf of 

each. 

10. "Cephalon Parties" mean Cephalon, Cephalon Group, Teva and Teva Group. 

2 
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1i. "505(q)(2)·Application" means an application filed with: the United States Food and Drng 

Administration pursuant to Section 505(b )(2) ofthe Federal Food, Dmg and Cosmetic 

Act, 21 §355(b){;l). 

12. "ANDA" means an Abbreviated New Drug Application filed with the United States Food 

and Drug Administration pursuant to Section 505(j) of the Federal Food, Drug and 

Cosmetic Act. 21 U.S.C. § 355(i). 

13, "Authoiized Gef!eric'' means il Drug Product that is manufactured pursuant to an NDA 

and promoted, oJfored for sa.le, sold or distributed in the United States utrdcr a name otlicr_ 

than the proprietary name identified in the NDA. 

14, . "BramliGeneric Settlement" means any agreement or understanding that settles a Pate11t 

lnfrlngemenl Claim in or affecting Commerce il1 the United States. 

J5. "BrandiGt:meric Settlement Agreement" means a written agreement that settles a Patent 

Infringement Claim in or affecting Commerce in the United States. 

16: ''Branded Subjcc1 Dru~ Product'' means .a Subject Dnig Product Marketed in the United 

States under the proprietary name identified in the NDA for the Subject Drug Product. 

17. "Comnierce" has the same definition as in 15 U.S.C. § 44. 

18. "Contingent Supply Agreement" means a Sµpply Agreemc'Jlt thal tenninates within 30 

days after the Generic Filer, after good faith commercially reasonable efforts, (i) has final 

F.DA approval for its ANDA or 505(b)(2) Application for tbe Generic Subject Di'ug 

Product and (ii) can manufacture coinmercial quantities of the Generic Subject Drug 

Pr.oduct, 

provided, however, the Generic Filer may take delivery of and Market quantities 

of Authorized Generic ordered prior to termination of the Contingent Supply Agreement 
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so long as the torn] quantity ofAuthorized Generic delivered to the Generic Filer 

following tym1ination ofthe Contingent Supply Agreement: {i) 9oes not exceed the total 

quantity net'!dcd_ by the Generic Filer (as reflected in forecasts provided to the NDA 

Holder prior to terrninati.on of the Contingent Supply Agreement) during the 8 months 

following (x) tcnnination of the Contingent Supply Agreement, iftem1ination occurs 

after the Generic Entry Date or (y) tl1e Generic Entry Date, if termination occurs before 

the Generic Entry Date; and (ii) is delivered within 8 mo11ths of tennination of the 

Contingent ·supply Agreement. 

I9. '"Controi" or "Controlled'' means the. holding ofmore than fifty percent (50%) of the 

·common voting stock or ordinary share,s in, ot the 1ight to appoint more than fifty percent 

(50%) of'the directors of, or any other a1rnngemcnt re~ulting in the right to direct the 

management of; the said corporation, company, partnershfp, joint vef)ture or entity. 

20. "Drug Product" means a finished dosage, fom1 (e.g., tablet, capslile, or solution), as 

defined in 21 C.F.R. § 314 .3(b ), that contains a drug substance, generally, but not 

necessarily, in association with one-or more other ingredients. 

2 l. ''Exclusion Perio.d" means the 60-day period starting 30 day~ before executing a 

Brand/Generic Settlement Agreement and ending 30 days after executing the 

Bl'and/Generic ·settlement Agreement. 

22. "Fully Allocated Manufacturing Cost" means ihe sum of the following: 

a. Direct costs incurred to produce (or acquire) the Subject DrngProduct or 

materials, as consistently appJietJ.iJ, accordance with past practice and in the 

ordinary course of business, inch1ding but not limited to (x) acquisition costs or 

(y) ifapplicable, materials~ labor, manufacturing costs, packaging, labeling, 
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te~!ing, quality control, storage, insurance, and product maintenance, ano 

detennined in accordance with QAAP; 

b. The cost to ship the Subject Drug Product or materials to the Gene1ic Filer; and 

c. Administrative expenses and Qverhcad expenses directly related to the production 

ofthe Subject Drug Product or materials as allocated fo accordance with past 

practice and in the ordinary course ofbusiness. 

provided/hat, if administrative expenses and overhead expenses are not 

allocated 10 the Subject Drng Product in the ordinary course of business, for l11is 

definition, these e,xpenses shall be allocated as a proportion of the NDA Holder's 

COGS of'thc Subj eel Drug Product fo the NDA Hqlder's total COGS, excluding 

administrative c_xpenses and overhead expenses. To ilhistrate, overhead 

expe11ses and administrative expenses shall be allocated propor:tionately, by 

cjetennining the ratio of the Subject Drug Product's COGS (excluding 

administrative expenses and overhead expenses) to the NDA Holder's total 

COGS for the relevant manufacturing site (again excluding administrative 

expenses and overhead expenses), multiplied by the administrative expenses and 

overhead expenses for the same manufacturing site. In this provision COGS 

refers to. the NDA Holder's cost ofgoods sold, determined in accordance: with 

.GAAP, ,is c:onsi!"tently applied in accordance with past practice and in the 

ordinary course of business. 

23. "Generic Entry Date" means the date in a Brand/Generic Settlement Agreement, whether 

certain o:r contingent, on or after which a Generic Filer is authorized by the NDA Holder 

to begin manufacturing, importing, using or Marketing the Generic Subject Drug Product 
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24. !'Generic Filer" means a party to a Brand/Generic Settlement who controls an ANDA or 

505(b)(2) Application for tJ1e Subject Prug Product or has the exclu~ive right under such 

ANDA or 505(bJ(2) Application to distribute (he Subject Drug Product. 

25. "Generic Parry" means the·Generic Filer, its parenis, and any joint venture, subsidiary, 

. division, group, or affiliate Controlled (for clarity, currently or in the future) by t11e 

Gene1icFi!er or its parent, and their successors and assigns. 

26. . "Generic Product" means a Drug Product manufactured under an ANDA or a 505(6)(2) 

App!icatjon. 

?..., 
- I. "Generic Subjec.:t Drug Product" means the Generic Product that is the subject of the 

Pa!eht bfringement Claim being resolved by the Brand/Generic Setllement 

28. ''Market," ''Markded" or "Marketing'' means the promotion, offering for sale, sale, or 

distribuiion of a Drag Product. 

29. "Materials Agreement" means provisions in,_or incorporated into, a Brand/Generic 

Settlement Agreement providing for the supply of materials to a Generic Party by an 

'NDA Party for securin& and/or maintaining regulatory approval, or manufacturing and 

Marketing by the Geneiic Filer. ofthe Subject Dmg Product, including the tenns and 

conditions of any such supply. 

30. "Matc1ials Price" means the total actual per-unit price charged by the NDA Holder for 

materials provided through a Materials Agreement, includiiig any transfer price and 

royalty or profit-share payments to be made by the Generic Filer, net of any discounts, 

allowances, rebates, or other reductions. 

31. "Minor Purchase Order" mea..r:1s an ordinary course purchase order for Dmg Products, 

· their ingredients, or related equipment or supplies that does not exceed $1,000,000, 
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provided ihat the $1,000,000 liinit referenced in this definition shall be focreased ( or 

decreased) as ofJanuary J of each year by a11 !lJ;nount equal to the percentage increase (qr 

decrease) from the previous year in the annual average Producer PricC'Jndex for 

Pharmai:;elitical preparations - WPU0638 published by the Bureau of Labor Statistics of 

the United States Dcpartmei.1t of Labor, or its successor. 

]2. "NDA"-n1eans a Nc\v Dtug Application filed with the United States Food a_nd Drug 

Administration pursuant to Section 505(b) of the Federal Food, Drug and Cosmetic Act, 

21 U.S,C. § 355(b), including all changes 9r supplcn1ents thereto which do not result in 

the submission ofa new NDA 

33. "NDA Holder" means a party to a Brand/Generic Settlement that controls the NDA for 

tbe Subject Drug Product cir has the exclusive right to distribute the Branded Subject 

Drug Product in the United States. 

34. "NDA Party" means the NDA Holder; its parc1its, and anyjoint venture1 subsidiary, 

division, group, or affiliate Controlled (for clarity, currently or in tbe filture) by the NDA 

Holder or its parent, their successors and assigns. 

35. "No-AG Commitment" means any agreement with, or commitment or license to, a 

GenericParty that prohibits, prevents, rest1icts, requires a delay of, 01· imposes a 

condition precedent upon the research, development, manufacture, rcgt1latory approval, 

or 1'.·1arketing of an Authorized Generic of the Subject Drug Product, 

provided. however, that agreemen\ by the Generic Party le pay royalties to the 

NDA Party for the right to Market the Geneiic Subject Drug Product or an Authorized 

Generic of the Subject Drug Product, including agreement on the terms and conditions 

governing payment of such royalties, shall not be considei:ed a No-AG Commitment. 
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36. "Original Order'' means the Order for Pennanent Injunction and Equitable ¥onetary 

Relief entered in this matter on June 17, 2015, at DqcketNo, 405. 

37. "Patent Infringement Claim'' means any allegation threatened in w1iting or included in a 

complaint filed with a comt oflaw, that a Generic Pr<Jdw;t may infringe any U.S. Patent 

held by, or exclusively licensed to, an NDA Holder. 

38. ''Payment by the NDA Pa1iy to the Generic Pmty" means· a transfer of value, bther than a 

No-AG Commitment, by an NDA Party to a Generic Party (inc]L1ding, but no.t limited to, 

money, goods, or services), regardless of whethcr the Generic Party purportedly transfers 

value in return, where such transfer is either expressly contingent on entering a 

Bnmd/Generic Settlement A&ri·eement or agreed to during lhe Exclusion Period. 

However, Payment by the NDA Paity to the Generic Party does not include: 

a. compensation for saved future litigation expenses in litigation involving a Patent 

Infringement Claim that does not exceed x) the maximum limit (as defined in this 

parngraph) minus y) the value ofMinor Purchase Orders (i) that were placed or 

confirmed during the Exclusion Period and (ii) do not qualify as the continuation 

or renewal ofa pre-existing agreement, as set forth in Paragraph J8(f) below. The 

max:innt1n limit was $7,000,000 when the O1iginal Order was entered on June 17, 

2015 aml, as required by the Original Order and this Revised Order, has increased 

(or decreased)•·· and, going forward, shall continue to increase (or decrease)-- on 

January J of ea'ch year by an amount equal to the percentage increase { or 

decrease) from the previous year in the annual average Producer Price Index for 

Legal Services (Series Id. PCU54 l 1--5411--) pub'Jished by the Bureau of Labor 

Statistics of the United States Department ofLaboi:, or its successor; 
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b, the right to Market,.as of an agreed upon Generic Entry Date: (i) Geheric 

Product(s) in t!Je United States under an ANDA or 505(b)(2) Application (x) that 

is conlrolie<l by the tJeneric Filerand was not transfeffed to foe Gene1ic Filer by 

the NDA Holder, o.r (y) to which the Gcne;ic Party has a licem;e from a party 

qther than the NDA J-iolder; or (ii) an A11thorized Generic of the Subject Drug 

Produ.ct, regardless ofw1iether the Generic Filer must pay for the right to Market 

or the tenns and conditions governing such payment; 

c. an agr~ement io settle or resolve adifferent litigation claim, so long as that 

scpurale agreement independently complies with the tcm1s of this Revised Order; 

d. a Qualified M11terii1ls Agreement or Qualified Supply Agreement; 

e. Minor Burchase OFders placed or copfim1ed during the ExclusionPc1iod that do 

i10t ex_ceecl a cumulative maximi1m, which is initially $4,000,000 and shall 

increase (or decrease) on January 1 of each year by an amount equal to the 

pcrcenta1:;e increas.e (or decrease) from the previous year in the·amrnal average 

Producer Price Index for Phannacel!tical preparations WPU0638 published by 

the Bureau of Labor Statistics of the United States Department of Labor, or its 

successor; 

f: · continuation or renewal of a pre-ex isling agreement so !orig as ( i) the pre-existing 

agreement was entered at least 90 days beforr the relevant Bran(l/(;eneiic. 

Settlement Agreement, (ii) the terms of the renewal or continuation, indudjng the 

duration and the financial teims, ;;1re substantiaily similar to those in the pre­

existing !lgreement, and (iii) entering the continuation or renewal is not expressly 

contingent on agreeing to the relevant Brand/Generic Settlement; 
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g. provisions to facilitate, by means other than the transfer of goods or money, the 

Generic Filer's ability to secµre or maintain final regul!\tory approyal, or 

con'nnence or continue the Marketing, of a Gene1ic Product, by, intei• alia, 

providing covenants; waivers, permissions, releases, dismissals of cl.aims, mid/or 

authorizations; or 

h. waiver or limitation of a claim for damages or other monetary relief based on 

prior Marketing of the Generic Subject Drug Product, but on1y if the NDA Holder 

and the Generic Filer do not agr_ee, and have no! agreed, to nnothcr Bnmd/Gencric 

Settlement for a different DrugProduct during the Exclusion Period. 

39, "QualiJied" as referring to a Materials Agreement or a Supply Agreement mearis a 

Materials Agreement or Supply .Agreement that meets all of the following conditions: 

a. the price is above the fuily Allocated Manufacturing Cost, meaning 

i) if the Agreement is a Materials Agreement, the Materials Price charged 

by an NDA Party for rnaterialsprovided through the Materials 

Agreement is at or above the Fully Alloc;a!ed Manufacmring Cost 

incun-ed by the NDA Party per unit of the relevant materials, or 

ii) ifthe Agreement is a Supply Agreement, the Supply Piicc charged by an 

NDA Party for the Authmized Generic of the Subject Drug Product is at 

or above the Fully Allocated M:mufactuiing Cost incurred by the NDA 

Pany per unit of the Authorized G;:neric of the Subject Drng Product 

provided under tbc agreement; 

b. the Brand/Generic Settlement Agreement containing or incorporating the 

Materials Agreement or Supply Agreement is the only BrandiGeneric Setllement 

Agreement that the NDA Party and the Genetic Party have entered, or agreed to 

enter, during the Exclusion Period; 
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c. witliin 14 days after signing the Brand/Generic Settlement Agreement containing 

or incorporating the Materials Agreement or Supply Agreement, the Cephalon 

Parties submit to the Monitor a foll and complete copy of the Brand/Generic 

Settlement Agreement, intlt1ding any Mate1ials Agrecmt:nt and/or Supply 

Agreement; 

d. withih 14 d.jys atler the NDA Holder provides to the Generic Filer the Mateiials 

Price or Supply Price, as applicable, the Cephalon Parties submit to the Monitor 

notification of the relevant Materials Price or Supply Price; 

e. within 30 days ailer beginning supply under the relevant Materials Agreement or 

Supply Agreement,; the NDA Holder sLibmits to tlJe Moniwr: 

j) if a Materials Agrecmetit, a verified written statement containing (i) the 

Fully Allocated }vfanufacturing Cost per unit for the materials and (ii) a 

detailed breakdown of the Fully Allocated Manufacturi1)g Cost for the· 

materials, stated separately by cost component and on a per-unit basis; 

and 

ii) if a Supply Agreement, a verified written statement containing (i) the 

Fully Allocated Manufacturing Cost per unit for the relevant Authorized 

Generic ofthe Subject Drug Product and (ii) a detailed breakdown of the 

Fully Allocated Manufactµring Cost far the Authorized Generic of the 

Subject Drng Product, stated separntely by cost component und on a per­

unit basis; and 

f. if Lhc NDA Party is not a Cephalon Party, tfae Materials Agreement or Supply 

Agreetnent, as applicable, rc:quir.es the NDA Party to (i) provide the notification 

required by subsection (e) above and cooperate with anyreasonablc request by the 

Monitor OI' staff ofthe Commission for documents and information to detennine 
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the relevant Fully Allocated Manufocturing Cost, including without limitation and 

si1hject to any demonstrated legally recogr:iizcd plivi!ege, providing the Monitor 

reaso;1ablc acc~ss to persomicl, books, documents, records )<ept in the ordinary 

course ofbusiness; 

proPided that, notwithstmiding subsections (e) and (f) above, a Materials 

Agreement or Supply Agreement in \.Vhich a Cep]:JalonParty is a Generic Pmiy shall also 

be considered a Quaiified Agreement ifit comJJJjcs with subsections (a) to (d) above and: 

i) ifa Materials Agreement, the Cephalon l-'cn1ies submit to tl1c Monitor 

within 30 days ofheginning to receive the materials, a verified written 

statement containing (i) the Cepha]_on Parties' best estimate ofwlrnt 
I 

would be the Folly Allocated ManufactuFing Cost per unit for the 

nmlerials ifmanufactured or sourced by the Genetic Party, including a 

separate estimate of each cosr component on a per-unit basis, artd (ii) a 

description of the lenns and qmditions of any agreement(s), offer(s), 

purchase order(s) or price quote(s) a Cephalon Party has entered into or 

received for supply ofthe materials iii connection with manufacture of 

the Subject Drug Product and other facts and circum~tances, ifany, that 

the Cephalon :Parties deem relevant to understanding such terms and 

conditi011~; and 

ii) if a Supply Agreement, it is a Contingent Supply Agreement and the 

Cephalon Parties subn'lit to the Monitor within 30 days of beginning to 

rcci:;ivc ihe ,Authorized Generic, a verified written statement containing 

(i) the Cephalon Parties' best estimate of what would be the Fully 

Allocated Manufacturing Cost per unit for the Subject Drug Product if 

manufactured by a Ocn~ric Party and (ii) a detailed breakdown of that 

best estimate, includ1ng an e,itimatc of each cost component on a per­

unit basis. 
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40. "Subject Drug Product" means the Drug Product for which one or more Patent 

Infringement Claims are settled under a given Brand/Generic Settlement. For purposes 

of this Revised Order, the Drug Product ofthe NDA Holder and tl)e Generic Filer to the 

same Brand/Generic Settlt::ment shall be considered to be the same Subjeqt Drng Product. 

41. "Supply Agreement" means provisions in, or incorporated into,,a Brand/Generic 

St:ttlement Agreement providing for the s~1pply of the Subject Drug Product lo the a 

Generic Party by an NDA Party for the Marketing by the Generic Pai1y of nn Authorized 

Geneijc on or after the G~nedc Entry Date, including 1hc terms and conditions of any 

such supply. 

42, "Supply Price" means the total actual percunit J)rice charged by the NDA Holder for 

supply pmvidcd through a Supply Agreement, including any tnmsfer price and royalty ot 

profit-share pi1)'1nents tp be made by the Generic Filer, for the right to sell an Authorized 

Generic of the Subject Drug Product, net of any discow1ts, allowances, rebates or other 

reductions. 

43'. "U,S. Patent" means any patent issued by the United St~tes Patent and Trademark Office, 

induding all renewals, derivations, divisions, reissues, continuations, continuations-in 

part, moditicalions or extensions thereof 

FINDINGS 

I. Tiiis Court has jurisdiction over the paiiics and the subjeot nrntter of this action. Teva has 

stipulated that, for purposes of this Revised Order alone, the Cou11 has personal 

jurisdiction over Teva. 

2. Venue for this matter is proper in this.Cmui under Sections 5(a) and l 3(b) oftbe FTC 

Act, 15 U.S.C. §§ 45(a), 53(b). 
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3. The Cephalon Parties ad1nit ihe facts necessary to establish the personal and subject 

matter jurisdiction of this Comt to enter and enforce the Original Order and this Revised. 

Order. 

4. The Conmiission and Ceph[!lon agreed to stipulate to entry of.I he O1iginal Order to 

resolve the.litigation FJY;y. Cephalon, file.~ 08-cv-2141 (E.D. Pa.). 

5. The Commission and the Cephalon Pa1iics how have agreed to stipulate to entry of this 

Revised Qrder to resolve the 'litigations FTC v. Abb Vie inc., Nos. 18-262 J, J8-2748, l ~-

2758 (3d Cir.), Federal Trade Commission vA.ciavis., Civ. Action No. 09-cv-955 (N.D. 

Ga.), FTC v. Altergan PLC, Civ. Action No. 17-cv-3 l 2 (N.D. Cal.); and Endo 

Plwrmaceuiica/s Inc. 11. FTC, Civ. ActiOJl No. 16-cv-5599 (E.D. Pa.). 

6. The Cephalon .Parties waive any claim that they may have under the Equal Access to 

Justice Act, 28 U.S.C. § 2412, concernii1g the prosecution of the actions identified in 

Finding No. 5 through the date ofthis Revised Order., and agree to bear their own costs 

and attorney fee.;; in thosc-octions. 

7. The Cephalon Parties waive all rights to appeal or otherwise challenge or contest the 

validity of this Revised Order. 

8, TJiis Revised Order docs not constitute aoy evidence against the Cephalon Parties, or an 

admission of liability or wrongdoing by the C'cpbalon Parties in any case or other 

proceeding. This Revised Order shall not he used in any way, as evidence or otherwise, 

in any case or otherprocee;lirig; provided that, nothing in this provision prevents the 

Commission from using this Revised Order in any proceeding regarding enforcement or 

mod.ifica.tion of this Revised Order, or as 0tl1erwise required by law. 
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9. Entry of the Revised btdcr satisfies ll1c requests for relief made by the FTC in its 

complaints in the foregoing actions and is in the pubJic interest. 

STIPULATIONS 

Teva stipulates tliat, in return for good and valuable consideration, the receipt and 

.sufficiency of which is hereby acknowledged, Teva agrees to. be )ul!y bound by the tcnm 

ofthis Revised Order. 

2. Teva stipulates lhat it will not object to the ConJmission's right to seckteliefunder this 

Revised Order again,i Teva to the same extent the Commission can seek relief against 

Cephalon (or Cephalon's successors and assigns). TS'!Vl:1 does not.otherwise waive its 

right to contest any enforcement action against it. 

3. For ptirposcs or this Revised Order alone, Teva does not contest pers9nal jmisdiction of 

this Court over Teva. ·reva is an Israeli company witl1 _its principal place ofbusincss at 5 

Basel Street., Petah Tikva, 49131, Israel. 

4. Teva stipulates that it is the ultimate corporate parent of Cephalon, Teva Phnnnaceuticals 

USA,Actavis, and Watson. / 

5. Teva sripuliltes that venue for Ibis matter is proper in this Court under Sectiorss 5( a) and 

J3(b) of tl?e FTC Act, I5 U .S.C. § § 45(a), 53(b ). 

6. Teva stipulates that ull stiplllations herein are made on behalfot: and ineJudc, Teva and 

Teva Group. 

7. The Cephalon Parlit:s stipulate that they shall comply with tl1e pr~Visions of this Revised 

Order pending its entry by the C01.1rt. 

15 



Case 2:08-cv-02141-MSG Document 410 F'I d . 
1e 02/21/19 Page 16 of 31 

Case 2:08-cv-02141-MSG Document 409-1 Filed 02/19/19 Page 17 of 45 

8. Watson stipulates that,upon entry of this Revised Order, it will 1Jot file.- or, ifalready 

filed, will voluntarily dismiss Vl'itbin one d4y of the entry of this Revised Order any 

appeal of the ord.er dismissing the action Endo Pliarmaceuticals Inc. v. PTC, Civ. Action 

No. 16-cv-5599 (E.D. Pa.), with the patties agreeing to bear their own costs. 

9. Tl1e Commission stipulates that, within 011e day of the entry of this Revised Order, the 

Commission will file motions for voluntary disrnissals with prejudice of its claims against 

Tev? Phamrnceuticals USA in FTC 11• AbbVie Inc., Nos. J8-262 l, 18-2748, J8-2758 (3d 

Cir.); Actavis and Allergan Finance, LLC iii Federal Trade Commis.,imi v Acta.vis.. Civ. 

Action No. 09-cv-955 (N.D. Ga.); and Watson in FTCv. Allergan PLC, Civ. Actio_n No" 

17-cv-00312 (N.D. Cal.) in Ilic fomis provided in Exhibit l. 

l 0, The Commission and thp Cephalon Parties stipulate that upon entry of the Revised Order. 

the Commission and the Cep]rnlon Parties each release ,he other from any and all claims, 

causes of actions and demands, including any claim for attorney fees, costs, sanctions or 

.other expenses that <1rc in existence as of the date ofentry ofthe Revised Order in any of 

the following actions: FTC i;. AbbVie Inc., Nos. 18~2621, 18-7748, 18-2758 (3d Cir.); 

Federal Trade Comniission v Actavis., Civ. Action No. 09-cv-955 (N.D. Ga.); FTC v. 

Allergan PLC, Civ. Action N(i. I7-cv-00312 (N.D. Cal.); Endo Plwrmaceuricals Inc. v. 

FTC, Civ. Action No. 16-cv-5599 (E.D. Pa.); and Federal Trade Commission F. Endo 

Plwmwceutica/s Inc., Civ. Action. No. !6-cv-1440 (E.D. Pa.). 

Jl, The Commission and the Cephalon Parties stipulate 1hat the Original Order will remain in 

foll force and· effect until entry of the Revised Order. The Commission further stipulates 

that.it releases the Cephalon Parties from claims for violation oftJ1e Original Order that 

are b.ased on conduct that docs not also violate the Revised' Order, including claims 
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related to entry of a Supply Agreement or Material Agreement where the pricing in the 

relevant agreement is c:onsistent with the pricing rcqufrements (price at or abov~ cost) for 

a Qualified agreement under the Revised Order. 

ORDER 

I. Proliibited Agreements 

IT JS ORDERED thai 

A. From the date the Revised Order is signed by Teva, the Cephalon Parties are prohibited 

from, together or scpara1ely, entering into any Brand/Generic. Settlement that includes: 

I. a Payment from an NDA Par1y to a Generic Party and an agreement by the 

Ge'neric Filer not to research, develop, manufacture or Mark.et the Subject Drug 

Product for any period ofiime; or 

2. a No-AG Commitment ai1d an agreement by the Generic Fifer not to researeh, 

develop, manufacture or Market the Subject Drug Product for any period of time, 

provided, hov,,ever, that any agreement entered into by an entity prior to 

that entity becoming part oftl1e Cephalon Patties is not subject to the tenns of 

this Revised Order; 

provided.further, that the Ccphi!lon Parties mny enter into any wrillcn 

agrcemcnl that J'eceives the prior approval of the Commission. Within 30 days 

of receiving a request for prior approval under rhis paragraph, the Director oflhe 

BL.ireau of Competition (or his or her designcc) shall consider the request in good 

faith and shall notify the requestiug paiiyin writing whether Commission staff 

believes !he relevant agreement raises issues under Section 5 of the FTC Act and 
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the reasons for such a belief, or this Revised Order slrnll be deemed not to 

preclude the requesting party from enrering into the subject w1itten agreemenl 

B. Nothing in this Revised Order shall prohibit the Cephalon Parties from purchasing, 

merging with, or otherwise acquiring or being acquired by any party with which a Cephalon 

P1111y has entered a Brund/Generic Settlement. 

C. ln the event of a material change in !he Jaw governing the antitrust implications of 

Brand/Generic Settlements, the Commission will consider, in good faith, modifications to this 

Revised Order proposed by the Cephalon Patties. 

n. Ji:(JUitable Monetary Relief 

IT IS FURTHER ORDERED that 

A. Under the Original On.ler, the Cephalon Parties paid, for purposes of settlement only (no 

porticn of the payment was made in lieu oflreble damages, fines, penalties, punitive damages or 

forfeiture's), One BiHion and Two Hu1Jdred Million Dollars (US$ 1,200,000,000) as equitable 

monetary relief, to be used for a settlement fund (-'Settlement Fund") in accordance with the 

tenns of the Original Order, including the Settlement Fund Disbursement Agreement, attached to 

the Original Order as Exhibit A. Those teims of the Original Order, and the Settlement Fund 

Disbursement Agreement, shall continue to govern in regards lo the administration and 

disposition of the Settlement Fllnd. 
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HI. Monitor 

IT IS FURTHER ORDERED that: 

A. The Commission may 11ppoint a Monitor ro ensure that any Materials Agreement or 

Supply Agreement that the Cephalon Panies assen.is a Qualified.Materials Agreement or 

·Quahfied $upply Agreement complies with the definition of Qualified. The Commission shall 

select the Monimr, subject lo the consent of the Ceph<1lon Parties, which consent shall hot !,Jc 

unreasonably withheld·. Jfthe Cephalon Parties have not opposed, in writing, including the 

reasons for opposing, the selection of any proposed Monitor within 14 days after notice by the 

sta(fof !he Commission to the Cephalon Parties of the identity Qf any proposed Monitor, the 

Cephalon Parties shall-be deemed to h,n;e consented lO the selection of the proposed Monitor. 

B. The Monitor shall serve, without bond or other security, at the expense of the Cephalon 

Parties, on such reasonable and customary terms and conditions to which the Monitor and the 

Cephalon Parti'es agree and that the Commission approves. 

C. The )'vlonitor's duties and responsibilities shall include the following: 

I. the Monitor shall have tbe power and authority to perform his111er duties under 

· this Paragraph. The Monitor shall exercise hisfl1er power and authority and carry 

out his/lier duties·and responsibilitie:;; in a manner consistent witl1 the purposes of 

tl1is Revised Order and in consulunioh wi1h the Commission; 

2. the Monitor shul! have authority to employ, at tile expense of the Cephalon 

Parties. such consultants, accountclnts, attorneys, and other representatives and 

.assistants as are reasonably neceSfiary to carry out the Monitor's duties and. 

responsibilities; ana 
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3. Thi1iy days after the Cpphalon Parties have submitted to the Mo11itor information 

described in definition 38 (Qualified) regardi11g u Mate1ials Agreement or Supply 

Agreement, the Monitor shall provide the Commis!:iion v,ith a w1itten report 

describing the facts reJevant to detennining whe1her tbe agreement is a Qualified 

Matetials Agreement or aQrnilificd Supply Agreement 

D. The Cephalon Pa11ies shall :grant and trans.fer lo the Monitor, and such Monitor shall 

have, all rights, powers, f;nd authoiity necessary to carty out the Monitor's duties and 

responsibilities under this Revised Order, im.:Jucling.but not limited to, fhe foJlciwins: 

l. the Cephalon Pmiies shall cooperate. with any reasonable request of the Monitor 

nnd slrnll take no acti011 to interfere with or impede tlre Monitor's ability to 

perfo1111 his/her duties as providl;)d in this paragraph; 

2. subject ro any demonstrated legally recognized privilege, the Cephalon Parties 

shall provide the Monitor full and .complete access to personnel, books, 

documents, records kept in rhe ordinary course of business, facilities and technical 

infonnation, and such otht;r relevant in formation as the Monitor may reasonably 

request to perform his,lher duties under this paragraph; 
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3. the Cep)iaion Parties shall i11dein11ify the Monitor and hold the Mo(J.itor harm.less 

against any losses, claims, damages, liabilities, or expenses arising out of, cir in 

connection with, theperfonnance of the Monitor's duties, including all reasonable 

fees ofcounsel, anq other reasonable expenses inc:urred in connection witlf the 

preparations for, or defense of: any claim, whether or not resulting in any liability, 

except to the extent that such losses, claims, damages, liabilities, or expenses 

result from gross negligence, willful or wanton acts, or bad faith by the Monitor; 

and 

4. the Cephalon Parties may require the Monitor and each of the Monitor's 

consultants, accounranls, attorneys, and other representatives and assistants to 

sign an appropriate confidemialiry agreement related to Cephalon Paities' 

materials and information received in connection with lhe pe1-fomiance of\he 

Monitor's duties, 

provided, !wwql'er, such agreement shall not restrict the Monitor from 

providing any infoinrntion to the Commission or require the Monitor to repo1t to 

the Cephalon Parties the substance of communications to or from the 

Commission or any party to a Brand/Generic Settlement Agreenient other than 

the Cephalon Purties. 

E. The Commission may require that the Monitor and each of the Monitor's consultants, 

accountants, attorneys, and other rcpreseniativcs and assistants sign an appropriate 

coiifidentiality agreement relatc:d to Commission materials and infonnationreceived in 

connedl_on with the perfoimance ofthc Monitot's duties. 
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F. The Commission may on its own initiative, or at the request of the Monitor, issue such 

additional orqers or directions as may be necessary or appropriate. 

G. lf the Commission detennincs that the Monitor has ceased to act or failed to act 

diligently, the Commission may appoint a substitute Monitor. The Commission shall select the 

substitute Monitor, subject to !he consent of the Cephalon Parties, whicli consent shall not be 

l)measonably withheld. If the C¢pbalon Parties have not opposed; in writing, inc!llding 1hc 

reasons'for opposing, 1he selection of any propo_sed substitute Monitor within fourteen (14) days 

after notice by tJie staff of the Commission to the Cephalon Parties of the identity of any 

proposed substitute Monitor, the Cephaion Parties slrnll be deemed to have consented to the 

selection of the proposed substitute Monitor, 

JV. Reporting Requirements 

lT IS FURTl!ER ORDERED that: 

A. The Cephalou Parties shall submit to the Commission a verified w1itten report setting 

forj_h in detail the marnier and fonn in which the Cephalon Parties have complied and are 

complying with this Order: 

l. Within 60 days after entry of this Revised Order, although such report need only 

address whether any Supply Agreen1cnts and/or Materials Agrecrnents executed 

by the Cephalon Partit::s after the Original Order was entered, but before this 

Revised Order was entered, are consistent with this Revised Order's pricing 

requirements (price al or above co.st) for a Qualified Agreeinent; and 

2. On June 17, 2019, and annually thereafier until this Revised Order expires. 
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El. TheCephlJ]on Parties shall include with each verified written report required by this 

provfsion: 

l. A copy ofany additional agreement, other than a Minor Purchase Order, with a 

pmty to a Bnmd/Generic Settlement to which a Cephalon Pmiy is also a signatory 

if: 

a. .Uie relevant Brrmd/Generic Settlement Agreement includes an af,>r\'!emen1 

by t11e Generic Filer lJO( to research, develop, manufacture, or Market the 

Subject Drug Product for any period of time, and 

b. the relevant additional agreement was entered dt1ring a 150-day period 

st,;rting 75 days before entering the Bra11c!/Generic Settlement Agreement 

and ending 75 days after entering the Brand/Generic Settlement 

Agreef11cnt, 

provided 1ha1. the Cephalon Parties do not need to provide any additiohal 

agret:ment that they submitted to the Commissi011 with a prior V,erified written 

report required by this provision, a11d providedfi11·ther that, as concems 

Brand/Generic Settlement Agreements that were entered into after the Original 

Order was entered but before the Cephalon pariies submitted to the Commission 

their most recent verified ivritten report under that Original Order, on June l5, 

20 l 8, the Cephalon Parties do not need to provide any additional agreement that 

they would not have been requir.cd to submit to the Commission under the 

Original Order; and 
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2. A .description of information provided fo the Monitor since submission of the 

most rece11t prior vei:ified written report, and; ifnot previously submittei:l to thl;! 

Monitor, infon11ation sufficient to show that imy agreement Cephalon contends 

should be considerGd a Qualified ·Supply A,gree1t1ent or Qualified Materials 

Agreemc;,t meets t))C p'Licing requirements (price ar or above cost) for a Qualified 

agreement, 

provided that, Cephalon Pa11ies do not need to provide matei'ials they 

submitted to the Comm,iSsion with a prior verified written repo11 required by .this 

provision. 

C'. No infon11ation or documents obtained by the means provided in this Paragraph shall be 

divulged by the Commission ro any J)erson otl1er than an authorized representative of the 

Commission; ex·cept in the course of a legal proceeding regarding enforcement or modification 

of this Revised Order, or as otherwise required by law. 

D. This Revised Order does not alter the reportingre·quircments ofihc Cephalon Punies 

pursuant to Section J 112 of the Medicare Prescription Drng, Improvement, and Modernization 

Act of 2003. 

V. Changc of Corporate Conirol 

IT IS FURTHER ORDERED that 

A. The Gepl11ilon Parties shall notify the Commission at least 30 days prior to any proposed 

dissolution, acquisition, inerger, or consolidation of1'eva thatmigl11 affect compliance 

obligations arising out of this Revised Order by submitting to the Commission appropriate 

notification. 
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B. No information or documents su1:nnitted to the Commissioi1 pursuant to this Paragraph 

shaU be divulged by the Coinmission to any person other than an authorized representative of the 

Commission, excepl in the course of a legal proceeding regarding ei:iforcemcnt or modification 

of this Revised Order, or as otherwise-required by law. 

VI. Access to Informatfon 

IT IS I•URTHER ORDERED that 

A. For the purpose of determining or sccuriJJg compliance with this Revised Order. subject 

to any legally recognized privilege, and upon written .request wit11 reasoirnbie notice to the 

Cephalon Parties, the Cephalon Parties shall pem1it:Jny duly authorized representative of the 

Commission: 

I. Access, during office hours and in the presence of counsel, to all facilities and 

access to inspect and Copy, at the Cephalon Parties'·cxpense, non-privileged 

books, ledgers, accounts, coJTespondcnce, memoranda and other recol'ds t!ml 

documents in the possession or uhder the control of the Cephalon Pm1i1;:s 

reasonably related to this Revised Order; and 

2. Upon reasonable notice to the Cephalon Parties, to imervkw a reasonable number 

of officers, dir-ectors, or employees ofthe Ceplwkm Parties, who may huve 

counsel present, regarding any such ma1ters. 

B. No infumrntion or documents obtained by the means provided in this Parngrapl, shall be 

divulged by the Commission to any person other than an authorized representative of the 

Commission, except in. the course of a legal proceeding regarding enforcernent or modification 

ofrhis Revised Order, or as otherwise required by law. 
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VU. Retention of Jurisdiction 

1T IS FURTHER ORDERED that this Cou11 retains jurisdiction of this matter for 

purposes of construction, modification, and enforcement of this Revised Order. 

VHL Expiration ofRevised Order 

fT JS FORTH ER ORDERED that this Revised Order shall expire l Oyears after the 

date it is entered. 

SO ORDEREDthisa2,/....4L.dayof~ ,2019. 
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SO STIPULATED AND AGREED: 

FOR PLAINTfFF FEDERAL TRADE COMMISSION: 

Date: Z/n Ii 'I__ 
Markus H. Mei~r w 

Assistant Director 
Health Care Division 
Bureau of Competition 
Federal Trade Commission 

FOR TEVA PHARMACEUTICAL IND USTRJES LTD.: 

Date: ____ 

Michael McClellan 
Executive Vice President, Chief Financial Oflicer 

Date: ____ 

Dov Bergwerk 
Senior VP & General Counsel-Corporate & Company Secretary 

Date: ____ 
Jay P. Lefkowitz, P.C. 
Kirkland & Ellis LLP 
COUNSEL FOR TEVA PHARMACEUTICAL INDUSTRIES LTD. 
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SO STIPULATED AND AGREED:· 

FOR PL.AINTIFF FEDERAL TRADE CO:MMISSION: 

Date:-~--
.l\farkus H. Meier 
Assistant Du-cttor 
Health Care Division 
Bureau of Competition 
Federal Trade Commission 

FORTEVA PHA/MACEUTICAL INDUSTRIES LTD.: 

. 1~~- oo1, _!£:jzo1j 
Michael Mc '~l= 
fa:ecutive \ 1cc President, Chief Financial Officer 

Date: _z /rz. /Z,()/ ~ti-= 
Do(~gwerk 
Senior VP & General Counsel-Corporate & Company Secretary 

--
Date: ____ 

Jay P. Lefkowitz, ~.C 
Kirkland & Ellis LLP · 
COUNSEL FOR TEVA PHARtv1ACEUTICAL INDUSTRIES LTD. 
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SO STIPULATED AND A GRE$1J: 

FOR PLAINTIFF FEDERAL TRADE COMMfSSION: 

Dalv: -~--
Markus H. Meier 
Assistant Director 
Heallh Care Division 
.Bureau of Competition 
Federal Trade Commission 

FOR TEVA PHARMACEUTICAL INDUSTRJES LTD.: 

Date: ____ 

Michael McClellan 
Executive Vice President, Chief Financial Officer 

Date; ____ 

Dov Beruwerk 
Senior VP & General Counsel-Corporate & Company Secretary 

Jav I;'jlfefkowitz, P.C. 

Kirkt'and & Ellis LLP . ·'RfE<:: LTO
COUNSEL FOR TEVA PHARNJACEUT!CAL INDUS I v • 
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FOR CEPHALON, INC.: 

= T 7
(-,--- I 

Brendan O'Grady · _..-,/ 
Executive Vice President, North America Commercial 

Date: 

Brian Savage 
General Counsel, US Genedcs 

Date: z/rz./2019
I I 

Date: ____ 
Mark A. Ford 
Wilmer Cutler Pickering Hale and Dorr LLP 
COUNSEL FOR CEPHALON, INC. 
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FOR CEPHALON, fNC.: 

Date: 

Brendan O'Grady 
Executive Vice President, North America Commercial 

Date: ____ 

Brian Savage 
General Counsel, US Generics 

.,,1;1 ,4/.' /;•' /."? 

./~~t/il//L~-( Dale: :L -I;J...-Ir 
Mark/A. Ford 
Wilmer Cutler Pickering Hale and Dorr LLP 
COUNSEL POR CEPHALON, fNC. 
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ESCROW AGREE1"1ENT 

THIS ~SCROWAGREEMENT, dated as ·ofJune 19, 2019 ("Escrow· Agreement"), is entered 
into b}'~he State of California ("State"), and The Huritmgtori National Bank, ari Ohfobanking 

· ·cqrporation, as Escrow Agent hereuncler (''Escrow Agent"). '.fhe parties hereto may sometimes)~ 
~oHecHvely referred to as'''Parties"-or lndividuall::)I as ·•'Party.'1 

RECITAL 

,A. The State, on the one hand, and Teva Pharmaceutical Industries Ltd. ("Teva') olib~half 
ofitselfand its wholly-owned subsidiaries Cephalon, Inc., Ban-Laboratories, Inc., and Teva 
Phar:ma,ceqticals USA, Inc. (hereinafter, ''Defend;mts>') have e11tered into a Settlement Agreemi:_mt ( copy 
ofw_hicliis iittachedhereto _as Exhibit.A and the terms and definitions ofwhich are·iIJ.corporated herein), 
pursuant to which the Provigil litigation to be filed by the State against the Defendants will be resolved, 
upon the.Effective Date ofthe Settlement Agreement within the meaning ofSection I, Paragraph I of the 
,Settlement. Agreement. The Settlement AgreeJr!ent provides that the Defendants shall submit a 
Disbursem~t Request to the Federal Trade Commissjon under Section II ofth~ Settlement Fund 
Disbursement Agreement, which is Exhibit A to the Stipulated Order for Permanent Injunction and 
'Equitabie Monetary Relief (Dkt. 405, FTC v. Cephalon, Case No. 08-2141, E.D. 'Pa., 6/17 /15). The 
Disbursement Request will reque~t disbursement in the total amount of $69,000,000.00 ("Settler,nent. 
Arpqup.P') t_o be paid t_q the Escrow Agent for th_e benefit of the State. In the event the :FTC rtj ects the 
Defendants'· Disbursement Request, Teva shall remain responsible for the Settlement Payment arid will 
.pay the Settlement Amount to the State by wire transfer tothe Escrow Agent within the time pctjod 
prescribeµ by Section II, Paragraph A.4 ofthe Settlement Agreement. these monies will be distnbµted to 
various Settlement Accounts and otherwise iti accordance with the terms of this Escrow Agreement. 

B.. Pursmmt 10 the Settlement Agreement, the Escrow Agent is to establish two accounts, a 
separate C.onsumer Compensation Account and the State Compensation, Disgorgement, Costs, and Fees 
Account (the "Settlement Accounts''), into which the monies paid as descnbed in Paragraph A above· arc 
'to be applied. ' 

. ,C. The State.agrees to appoint The Huntington National ]3ank as the Escrow Agent and The 
Hlllltington National Bank is willing to act as Escrow Agent hereunder in accordance with the terms and 
conditions of this Escrow Agreement. In order to admm.i~ter the Escrow Funds .(as defined below), the 
,Parfies·her.et:o havy ente,red i,nto this_Esc::row Agr~ment. 

STATEMENT OJF AGREEMENT 

NOW TIIEREFORE, for good and valuable consideration, the receipt and sufficiency ofwhich 
,are hereby acknowledged, the Parties hereto, for themselves, their successors and assigns, hereby agre:e to 
the foregoing and as follows: . . . 

, ' - ' ',, 

•i. Definitions. 

a. All capitalized terms used I+erein. shall have the same meaning as proviti.ed 
for in t_he Settlement Agreement, unless the capitalized term is expresslr defined herein. 

b. "Written Direction" shall mei;m a written not:ifi,cation, signed by Counsel for the 
·$tate, in the fonn attached hereto ~ Exhibit B. Each Written.Dir~ti<:m shall inciude a . 
. certification by Counsel· for the State that the instructions in the notification are being. made 



pursua1'.lt to the Settlement Agreement and this Escrow Agreement and that suc.h Couns~l for the 
State is authorized to act QQ behalfofthe State or other ~uthority in accordance with ·the t(mllS of 

· .this EscrowAweement. . 

c. "Escr9.w Funds".shall rrieat).the $69,000,000.00 deposited as describecl in 
P~graph A above with the Es.crow Agent pllrsua::µt to this Escrow Agreement, together with any 
interest a.no other income thereon, into the Settlement Accounts. These Escrow Funds will be 
distributed into the Settlement Accountsih accordance with Section 3 below. 

.. d. ''Counsel for the State" shall mean., for purp9ses of thls Escrow Agreement, the 
State's Senior Assistant Attorney General Kathleen E. Foote or Deputy Attorney General Cheryl 
L.-Johrison and any other designated represecitatives about which the Escrow Agent is noijfied in 

•\vriting .. 

e. "Settlement Administration Costs" shall mean costs to be paid for all actual, 
customary, arid reasonable costs and fees incurred in the .ad:r:ninistration ofthis Settlement 
Agreement,-wlriph includes cqits a1.1cl fees incµi;:r~d f9r the purpqse of (!).compiling nicessary 

• Eligible Consum!:;f information and providing notice, including notice by publication or paid 
media as may be needed to effectuate adequate notice: (2{completing administrative tasks, and 
(3)processirig ana paying claims, including distributing credits and/or checks to Eligil,,le 

. C;onSlllJ),ers. Such Settlement_ AdminisJration Qosts expressly jn~l1.1de those. fees or costs payable 
to the.Escrow Agentand Claims Administrator appoiritei:l bythe State. · 

f. •~C1'1ims Administrator" shall mean a neutral third-party that the State will 
appoint pursuant to the S~ttlement Agreement for the administration of the Escrow Funds with 
the Escrow Agent. The identity of the Claims Administrator shall be identified by·Counsel for 

· th~ State in a W,rifteri DirectiQnfo th~ ~scrow Agent. 

·2-. A,ppoi:ntment ofand Accej;Jtance by Escrow A2:ent The State hereby appoints The 
Huntington.National Bank fo serve as the Escrow Agent hereunder. Escrow Agent hereby accepts such 
~ppoh!-tmerit arid, upon receipt by wire transfer of theEscrow Funds in accordance with Paragraph 3 
b,1;low, agrees to hold;inv~stand disburse.the Escrow Funds in accordance with this Escrow Agreement . 

. 3. Creation of the Settlement Accounts;The Escrow Agent shall establish the following 
~ccounfa_esettleme:pJ Accounts"): . . . . . . . 

a. ..Consumer Compensation Account: The Escrow Agent will establish one 
· ·qoI).silmer Compen~ation Settlement Ac.count, in ¢.e Amo1:111t of$25,2~0,000.00. The Consumer 
·:.Gompensation Account shall be used to fund the_ Consumer Fund, as described in Section II. 
Paragraph B. l of the Settleriient Agreement.'The Escrow Agent shall only distribute funds in the 

. Cgnsumer Compensafion AccounJ pursuant to a Court-approved Distribution Plan upon the 
J;ffectiveDate of ihe Settl~eµt Agreement within the meaning of Section I, Paragraph I, Section, 
II,ParagraphB.l, and Section'IV, Paragraph A ofthe Settlement Agreement. Any arid all interest 
"eai::noo 9n the Consll!!ler Conij:iensation AcCQunt shall accrue to and become a part of the 
C:C>nsumer Fund. 

L Defendants will submit a Disbursement Request to. the Federal Trade 
Commission as described in Paragraph A in order to effectuate the transfer of the sum 
they ar~ppii_gate,d t_o pay under S_ection II qf the Settlet11ent Agreement to the Escrow 
Agent, by wire transfer of inunediatel;r available funds, to the following account: 
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The Huntington National Bank, N.A. 
ABA # 044000024 
National Settlements Wire Account 
AIC tj 0189332.0239 
FFC CA Provigil Consumer,Compensation Ac:count 
A/C# 1087247303 . 

b. State Compensation, Disgonrement. Costs. and Fees Account: the l;:scrow Agent 
wiU establish o.:ueState Compensation, Disgorgement, Costs, and Fees Account, in the Amount of , 

· $43~7501000.00. The State Compensation, Disgorgement, <;:osts, and Fees Account shall be used 
to furid the State Proprietary Fund,, as described in Section JI,,Paragraph, B.2 of the Settlement 
.Agreement. ;\ny and all int~rest earned. on the St~te Compensation, Disgorgemept, Costs, and 
Fees Ac~ount shall accrue to and become a part of the State Proprietary Fund andshall be used to 
pay the Settlement Administration Costs. Upon the Effective Date of the Settlement Agreement, 
all funds remaining in the State (;ompensati9n, Disgorgern.ent, Costs, ~nd Fees Account shall be 
disbursed to theState.. 

i. Defendarits will submit a Disbursement Request to the Federal Trade 
Commission as· descrjbed in Paragraph A in order to effectuate the transfer of the sum 
they are obligated to pay under Section II of the Settlement Agreement tQ the .Escrow 
Agent, by wire transfer of immediately available funds, to the following account: 

The Huntingt~n NationaJ B~ N.A. 
ABA # 044000024 

. National Settlements Wire Account 
AIC # 01893320239 
FFC CA Provigil State Compensation, Disgorgement, Cost, and.Fees Account 
AIC # 1087247358 . 

m.. If, a~er final distribution of all funds in the Consumer Compensation 
·Account and after payment of all incurred, committed or anticipated Settlement 
Administration Costs, as defined in the Settlement Agreement, there are any unused 
funds remaining, the ~scrow Agent .shall pay the remaining fupds as directed by Co_unsel 
·for tl).t,': State or by order of Cot1rt. 

4. Disbursement of Escrow Funds·. The Escrow Agent shall disburse Escrow Funds, ·at any 
time and from time to time, in accordance with the Written Directions from the Counsel for the State qr 
by order of the Court. The Escrow Agent shall not disburse Escrow Funds except pursuant to Written 
Directions from Counsel for the State or by order of Court. 

5. T ermmation of Settlement Agreement. If the Settlement Agreement is not approved, ·all 
monies paid into the Settlement Accounts·shall be·refunded to the same Federal Trade Commission fund 
as dC$cribed in Paragraph.A above, orto Teva if the Disbursemen.t'Request was rejected by the FTC, 
reduced by the amount oTactual out-of-pock:et costs and expenses incurred inthe administration of the 
Settloo:ieni to the_date of disapproval. In such case, refund shall :occur \Vi.thin ten (10) business days of the 
Court's decision beconnng Final. . .. 

6. Investment ofFunds. At the WritteQ Direction ofCounsel for the State, the Escrow 
Agent shall invest the Escrow Funds exclusively in instruments cir accounts backed by the full faith and 
credit of the United States Governrrient or fully insured by the lTnitcd. States Govenuµent or an agency 
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thereoJ: including a U.l:i. Treasury F:undw_a 12ank account that is exther (a) fully ~nsuredbythe F1::d.er:al 
Deposit Insurance Corporation ("FDIC~'.) or (p) secured by instrun:ients backed by the full faith and credit 
of the United States Govem--nent. The Escrow Agent shall reinvest the proceeds of these instruments as 
they ~ture in similar instruments at their then current i;narket rates. The Escrow Funds ..shall be deemaj 
and considei;-ed to b_e in CHStodia /egis of the Court, and shall r~in subject to the jurisdiction ·of the 
Court, until such tune as such funds. are. dispersed pursuant to the Settlement Agreement or upon further 
order(s) of the Court. · 

The Escrow Agent shall not bear any rislcs related to the investment of the Escrow Funds in accordance 
with the provisions ofthis Escrow Agreement. The Escrow Agent will be indeini:iified by the Escrotv 
Ft.inds1 

,. and held harmless against, and with respect to, any and an loss, liability, damage or expense 
(ihcluding, but without limitation, attorneys' f~es, costs _and disbursements) that the Escrow Agent may 
su:ff~r or incur in connection with this Escrow Agreement and its perfonnance ·hereunder orin connection 
herewith,:"except to the exterit such loss, liability, damage or expense arises from its bad faith, misconduct 
c5r ri~gfigence as adjudicated by a court ofcompetent jurisdiction. 

· 7. Preparation and Payment ofTaxes. The S<;lttlement Accounts shall be treated as being; at 
all times upon execution of the Settlement Agreement, a ''qualified settlement fund" within the meaning 
ofTreas. Reg.§ L4p8ff-I(a). In addition, the Claims ,Administrator, and, as required, settling parties shall 
jointly and timely ma_k,:e i:;uch elections as necessary Qr advisable to.fulfill the n::quirements of such 
TreasµryReguiation, inc}uding the ''relation-back electionH (as defined mTreas. Reg. § 1.468B­
IG)(2)(ii)), back fothe earliest permitted date. Such elections shall be made in compliance with the 
procooures and requirements contajned in such regulation. It shall be the responsibility of the Claims 
Administrator to timely and properly prepare and deliver the necessary documentation for signature by all 
necessary parties, and thereafter to cause the appropriate filing to occur. For the purpose of§ 46 SB of the 
Iritemal Revenue.Code of 1986, as amended, and the regulations promulgated thereunder, the 
"adtnini~trator" shah be (he Claims Admmi,strator. The Claims Administrator shall timely and properly 
file all informational and other tax returns necessary or advisable with respect to the Settlement Accounts 
(including without limitation the returns described in Treas. Reg.§ l.468B-2(k and 1)). The Claims 
Adminfatrat9r may engage an accounting finn or tax preparer to assist in the px:eparation ofany tax 
reports or the calculation bfany tax due and the expense. of such assistance shall be paid from the 
Settlement Fund. Such returns shall reflect that all taxes (including any estimated taxes, interest or 
penaltitj) on the income earned by the Settlement Accounts shall be paid out of the Settlement Accounts 
as provided in S~ctioµ II, ParagraphB of the Settlement Agreement. All taxes (including any e.stimated 
taxes,Jnterest or pena1tjes) arising with respectto the income earned by the Settlement Accounts,··. 
includiJ:lg any taxes that may be imposed upon the Defendants with respect to any income earned by the 
Settleiµerit Acc.9unt~'for any period duri~g which the Settlement Accounts do not qualify as a "qualified 
settleJ11ent :fund'' for federal, state, or local income tax purposes (''Taxes') shall be paid out of the 
Settlement Accounts and in all events the Defendants and their insurers shall have no liability or 
responsibil\ty for such Taxes or the filing of any tax returns or other documents with the Internal Revenue 
Servic~. c)r JIDY other St<ite or_local _taxing authority in respect of such Taxes. Taxes ~hall be tn;ated as, and 
considered to be, a cost ofadministration of the Settlement Agreement and shall be timely paid by the 
EscrowAgent out of the State Compensation, Disgorgement, Costs, and Fees Account withoufprior order 
from the Court and the Escrow Agent _shall be obligated (notwithstanding anything herei.n to the contrary) 
to withhold from distribution to the State any funds necessary to pay such amounts including the 
estahlishmentforadequate reserves for any Taxes (as well as an)'amounts that may be required fo be( 
withheld.Ull\3-~rTreas. Reg.§ l.468B~2(1), (2)). . 

1 The State shaq notbe. Hable .for anything penaJning to this agreement and furthermore, shaU not indemnify anyone with respect to this 
agreement 
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·8. Re!tlstnition and Removal ofEscrow Agent. E_scrow Agent may resign from the 
performance 9f it!,5. p.uties hereµnder at _any time by giying sixty ( 60) days prior written notice to the 
Counsel for the State or may be removed, with ·or without cause, by the Counsel for the State, by 
furnishing Written Direction to Escrow Agent, at anftime by the giving of thirtyJ30) days prior written 
notice to Escrow, ,Agent. ~uch resignation or removal shall take effect upon the appointmen\ 9fa 
successor Escrow Agent as provided herein. Upon any such notice of resignatiQn or removal, the Counsel 
for the State shall appoint a successor Escrow Agent hereunder. Upon the acceptance in writing of any 
appointment as Escrow Agent hereunder by a successor Escrow Agent, such successor Escrow Agent 
shall thereupon s:ucceed to ai;i.d become vested with all the rights, powers, privilege~ and duties ()fthc. 
retiring Escrow Agent, and the retiring Escrow Agent shall be discharged from itsdl,lties and obligations 
under this Escrow Agreement, but shall not be discharged from arty liability for actions taken as Escrow 
Agent hereunder prior to such succession. The retiriµg Escrow Agen~ shall transmit all records pcrtajning 
to theSetjlernentAccounts and shall pay.all Escrow ,Funds to the successor Escrow Agent, after making 
copies of such records as the retiring Escrow Agent deems advisable and after deduction by and payment 
to the retiring Escrow Agent-.(after written notice to Counsel for the State) ofall fees and expenses 
incurred I,y or expected to be incurred by the_retiring Escrow Agent in co.nne.ctfon with the perf qrmance 
of its cluties and the ex~rcise of its rights hereunder. . . 

9. Fees and Expenses ofEscrow Agent: 

a. ·Escrow Agent will be compensated in accordance with the terms of Exhibit C . 
.The Escrow A.gent is authorized to,· and may~. disburse to itself from the Escrow Funds, from time 
to time,. tlie amount of any compensation payable hereunder. ·such compensation and 
re_imbt1Isement may be directly _disbursed bYthe Escrow Agent to itself from the State 
Compensation. Disgorgement; Costs, and Fees Account on a monthly basis, thirty (30) days after 
giving written notice, consisting of an itemization of compensation earned, to the Counsel for the 

· State. -

b. The Escrow Agent understands and agrees that all payments to the Escrow 
Agent will be made from the-State Compensation, Disgorgement, Costs, and Fees Account. The 
Escrow Agent understands ~d agrees tha_t the Counsel for the State is not responsible or liable 
for payments under this Escro:w Agreement and that the Escrow Agent will look solely to the 

· ;State Compensation, Disgorgetnent, Costs, and Fees Account for payment, pursuant to the 
payment procedures set fqrthin this Escrqw Agreement. . . 

. 10. , Reports and Accounting. Escrow Agent \vill provide monthly reports to the Counsel for 
The State arid to'the Claims Administrator, iri a forin that is acceptable to the State, reflecting income and 
disbursen:i.ent activity on the Settlement Accounts for the period and year to date. The Escrow Agent shall 
furth~r' issµe a Final Report and Accounting which will summarize the income, expenses, and . 
disbursements associated with'the administration of the.Settlement Accounts; expenses and disbursements 
associate4- with payments to the State; and such other reports asthe C9unsel for the State may reasonably 
require from time to time. Reports and the statu.s of all Settlement Accounts shall be accessible to the 
Counsel for .the State online. The Escrow Agent will provide the·name ofthe officer who will have 
principal responsibility ofthe management ofthe Settlement A~counts and ili,e.Escrow Agent's 
relationsllip with the Counsel tQ t_he State. · 

11. Consent to Jurisdiction arid Venue. In the event that any party hereto commences a 
lawsuit or other pr6cee<;ling relating to ()r arising from this Escrow Agreement, the Parties hereto agree 
that the proper court in California shall have Ute sole and exclusive jurisdiction over any such 
proceedings. Such Court shall have proper venue for any such lawsuit ·orj udicial proceeding and the . 
Parties hereto waive any objectjoll fo such venue. The Parties hereto consent to and agree t_o s_ubmit to the 
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jurisdictiQn qf such Court .and agree.to accept service ofprocess to yest personal jurisdiction over t_hem in 
such Court. · 

· }7. Notices. All n()tices and 9ther comr;mnications J?.~reunder shall be in \\'l:iting ancl shaH be 
4eeme4 to have been validly served, given or delivered· five (5) days after deposit in the United States 
mails, by certified.mail tvith returrt receipt requested and postage prepaid, when delivered personally, ohe 
:(1) day·after delivery to any overnight courier, or whe:n transmitted by facsimile transmissfon facilities, 
and <J.d.dress¢ .to th~ party to be notified as foilows: . . . 

If to the State'at: 

~athleen E. ·Foote 
Senior Ass:tstantAttorney .General 
Gheryl Lee Joh:rison 
Deputy Attorney General 
_California Department of Justice 
Office ofthe Attorney General 
AiWITRUST LAW SECTION 
455 Golden Gate,,Suite l 109() 
San Francisco, CA94102 . 
. Email: Kathleen.Foote{fvdoi.ca.'!WV 

Cheryl Lee Johns()n 
Deputy Attorney General 
California Department of Justice 
Office ofthe Att()rney General 
ANTITRUST LAW SECTION 
300 S. Spring Street, Suite 1700 
Los Angeles, California 90013 
;Email: Cl}eryl.Johnson,@doj.ca.gov 

If to Escrow Ageht'at: 

THE HUNfINGTbNNAUONAL B~ 
Attention: Liz Lambert, Senior Vice President 
1150 First Avenue, Suite 501 
King ofPrussia, PA 19406 
Telephone: (215) 568~2382 
E-m~il: liz. fambert@huntington:com 

Susan Bnzend~e, Trust Officer 
Huntington Nationai Bank 
7 Easton Oval EA5W63 

· Columbus, Ohio 43219 
Telephone: .(614) 331-9S0fi 
E-mail: susan.brizendine@huntingtori.com 

:ofto Stich other address as each party·may designate for frselfby like notice. 

• 13. Amendment or Waiver, This Escrow Agreement may be changed, w~ived, discharg~ or 
termipated only. by a wtjting signed by the Counsel for the St~te ~nd E&crow Ageµt. No 4elay qr pmission 
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by ariy parfyiri. exercism.g any right with respect hereto shall operate as a waiver .. A waiver on ariy one 
occa~ion shall 11otbe construed as a, bar to, or waiver of, a11y right or remedy on atJ.Y future occasion. 

· 14. Severability. To the ·extent ·any provision ofthis Escrow Agreement is prohibited by or 
invalid under applicable_l;1w, such pn:>vision shall beineffectiveto the exteni ofsuch p:r:ohibition or · 
invali~ity,withcmt invalidating the ~emainder of such provision or the:: remaining provisfoll$ ofthi$ 
EscrQw Agrccment. 

1?-: Goverhing Law. Thi~ Escrow Agr¢ement shall be constp.ied ar+d. interpreted.in 
accordanc:~ yiithtl;ie laws of the Statt:_<>fCalifonua_ w:iihout giving effect to the conflict oflaws principles 
thereat · 

16. _Entire Agreement. This Escrow Agreement and the Settlement Agreement constitutes the 
entir~ agreel)'.lent between the Partfos relating to the holding, investment and disbursement of the Escrow 
Funds and,sets forihirt their entirety the obligations arid duties ofEscrm.\r Agent with respect to the 
Settlement Accounts. · 

17. Bmding Effect. All of the terms of this Escrow Agreement, as ·amended from time to 
time, shaifbe binding up'cin, inure, to the benefit ofand be enforceable by the Parties and their respective 
h~its, successors an~ assigns:,. 

.. '. JS. . Confident1ality. This Escrow Agreement and.the Settlement Agreeh:lent, which is 
attached as Exhibit A. should not be disclosed until the preliminary approval order is filed with the Court. 
Prior to any di~clQSUre, notification nitfSt be made ll1 writing to c.ounsel for the State and counsel for 
· Def~rui.nts. · 

,J 9. ,Execution iri Counterparts. This Escrow Agreement and any Written Direction may be 
executecl in two or µiore counterparts, each _of which sh,all be deemed to be an original and all ofwlrich 
when so.executed shali constitute one an:d_the same agreement or direction. 

20. _Dealings. 1'1othing h_erein shall preclude the Escrow· Agent fro.m actiI.).g in any qther 
eapa~ify_fqr any party, person or entity n~ferenced_herein, 

. 2 h Patriot Act Warranties. Section 326 of the USA Patriot Act (Title III or Pub. L 107-56), 
~- agiended from time to time (the "Patriot Act"),_requires fuiancia1 institutions to obtain, verify and 
n;cord information th<it,identifies each person or iegal entity that opens an account (the "Identification 
Iruorm.atton''). The.parties to this Escrow _Agreement agree that they will provide the Escrow Agent with 
such Identification Itiform_ation ·as the.Escrow Agenfmay request iI+ order for the Escrow Agent to sa_tisfy
th~ reqi.tl~?IIl~~is of the_PatriQt f\et: . . . . . 

22. This Escrow Ag:teeir1eht will becorile effective ·upon signature by the Parties. 
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h~WITNESS WHEREOF, the Parties hereto have caused this Escrow Agreement to be 
executed uriper seal as of the qate first abo:'e written. · . .. 

STATE OF CALlFORiiIA 

XAVlER BECERRA 
At1:9rney General ofCalifornia 

By:. 

THE }IUNTINGTON NATIONAL BANK, as Escrow ~gent 

By:------------
Liz Lambert 
Senior Vice President 
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EXHIBIT A 

Settlement Agreement 

\ . 
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EXIU:BITB 

JOINT WRITTEN.DIRECTION 
-EXAMPLE 

STATE OF CALIFORNIA'v. 
TE\TA, JPHARMACEPTICAL INDUSTRIES LTD, ET :AL., 

IN RE PROVIGIL ANTITRUST LITJrGATION 
ESCROW# _________ 

·I,naccc;,rd witll tJJ.e.EsGrow Agreement, dat~d {xx, ~x, 4019} and the Settlement 

A~eenwrit refetencedjn the Escrow Agreement,the Counsel for the State, all of \vhom ate 

authorized',, directs The Huntington National Bank as-the Escrow Agentto truce the following_ 

action \\Tith tespe"ct to the Escrow Funds and/or Settlement Accounts. The Escrow Agent shalf 

:DATED: , 2019 STATE OF CALIFORNIA----· 

XAVIER BECERRA 
Att~rney General ofCalifornia 

By:____________...,. 

Title_:_____________ 
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EXHilBITC 

Fees of 11:scrow: Agent 

Acceptance Fee: Waived 

the Ac.ceptatrce Fee includes the review of the Escrow·Agreerrien~ acceptance of the role as 
};~crow .t,\.gent, e~tablishmerit ofE~~ow Account(s), andreceiptoffunds. . 

Annual ~dmmistration Fee: 

The:Artm1al Administration Fee indtides. the performance of adniinistr,ative dl:1titis associated 
w1th the Escrow Account including daily account management, generation ofaccount statements 

'to apprqpriate_parties, and disburseip.ent()ffunds 111 accordance with the Escrow AgreeQJent 
,Administration Fees ate payable annually in advance \Vithout-prorntion for_p?-rtial years.-

Out ofPocket Expenses: Waived 

Out of.ppc.ketexpen~es include postage, courier, overnight mail, wire transfer, and travel fees. 
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.EXHIBIT 4· · 



Exhibit#4 
Provigil® Consumer Distribution Plan 

The State of California's Eligible Consumers may be eligible to receive a distribution 
fr.om the State's Consumer Fund, from the Class Consumer Fund, or from both, as explained 
below. All capitalized terms used herein shall have the same meaning as provided for in the 
Settlement Agreement, unless the capitalized term is expressly defined herein. 

I. DIRECT DISTRIBUTION TO ELIGIBLE CONSUMERS 

A. Payment froin the State's Consumer Fund 

Upon final execution of the Settlement Agreement, the State will instruct its Escrow 
Agent to establish and administer a Consumer Compensation Account and upon receiving Teva's 
Settlement Payment, to transfer the Consumer Settleinent in the amount of U.S. Dollars 
$25,250,000 (Twenty-Five MiHion Two Hundred and Fifty Thousand Dollars) to said account. 
The funds deposited into the Consumer Compensation Account and any accrued interest after 
deposit shall be referred to as the State's Consumer Fund. Upon the Effective Date, the State's 
Consumer Fund shall be available for distributions to Eligible Consumers and as otherwise 
permitted by this Distribution Plan, subject to deductions for payments of taxes payable on the 
State's Consumer Fund. 

An Eligible Consumer will be entitled to recovery for purchases of Provigil®, Nuvigil®, 
and/or generic versions of Provigil® (modafinil) from June 24, 2006 through Dece.mber 31, 2012 
made in the District of Columbia or any state provided that the Eligible Consumer must have 
resided in the State of California at the time of the purchase ("California Eligible Consumers"). 
Proof of purchase will not be required for a payment from the State's Consumer Fund. The 
purchase need not have been made out-of-pocket. Insured consumers are also entitled to 
recovery from the State's Consumer Fund. The State's Claims Administrator will vet the 
consumer claims for legitimacy. 

The State's Consumer Fund will be distributed to California Eligible Consumers. Each 
California Eligible Consumer that submits a Claim Form for payment from the State's Consumer 
Fund shall be referred to as a California elaimant. The $25.25 m_illion dollars in overcharges 
recovered by the Attorney General on behalf of all California Eligible Consumers shall be 
apportioned equally across approximately .1, 182,690 total prescriptions dispensed to Californians 
("Total California Prescriptions") during the relevant period, or $21.34 in recovered overcharges 
per prescription ("Recovery Per Prescription"). Each California Claimant shall be entitled to 
claim the Recovery Per Prescription for each prescription filled as reported on that claimant's 
Claim Form and vetted for legitimacy by the Claims Administrator. To more fully compensate 
California Eligible Consumers and incentivize them to submit claims, if the proportion of Total 
California Prescriptions submitted for claims (the "Claims Rate") is 20% or less, each California 
Claimant shall be entitled to receive 200% of his or her Recoveries Per Prescription, or $42.68 
per prescription. If the Claims Rate is between 20% and 40%, each California Claimant shall be 
entitled to receive 150% of his o~ her Recoveries Per Prescription, or $32.01. If the Claims Rate 
is 40% or greater, each California Claimant shall receive 100% of his or her Recoveries Per 
Prescription. 
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B. Payment from the Class Consumer Fund 

A settlement in In re Modafinil Antitrust Litigation, Vista Health Plan In.c. v. Cephalon 
·Inc.et al. 2:06-cv-01833 (E.D. Penn.) also provides a monetary distribution to consumers 
represented by the class ("Class Consumer Fund"), which class has been defined to include 
California Eligible Consumers. Thus, in addition to receiving a payment from the State's 
Consumer Fund, a Californi1;1. Eligible ·consumer could also receive a payment from the Class 
.Consumer Fund if that consumer meets the class requirements for payment as set forth on the 
Claim Form. 

C. Separate Pavment Checks to be Issued by Claims Administrator 

In all instances, California Eligible Consumers will receive one check from the State's 
Consumer Fund and a separate check from the Class Consumer Fund. 

II. CYPRES DISTRIBUTION OF RESIDUE CORPUS 

If, following the State's distribution to California Eligible Consumers (as described above 
under Section I, Paragraph A), any funds remain in the State's Consumer Fund (the "Remaining 
Settlement Fund~"), the funds will be distributed cy pres to public interest organizations 
following a competitive grant-making process. This process will ensure that the grantees will 
use the funds for a purpose that aligns with the purpose of the litigation and harm incurred by 
California Eligible Consumers. To ensure that the grant-making process is as transparent and 
competitive as possible, the Attorney General will engage qualified neutral third-party 
administrator(s) ("Cy Pres Administrator") to administer the cy pres distribution of the 
Remaining Settlement Funds. The Cy Pres Administrator will solicit, evaluate, and select grant 
applicants under the Attorney General's supervision. 

'· 

The Attorney General, which has overseen the cy pres distribution of residual funds from 
several antitrust settlements obtained on behalf of consumers previously in its role as parens 
patriae,' will ensure the grant-making process aligns with its internal guidelines for approving 
payment of funds to non-parties, and will retain supervision over the Remaining Settlement 
Funds and their distribution. With regard to settlements that involve payments to non-parties, the 
relevant portion 0fthe Attorney General's guidelines provide: 

The non-party recipient of a payment arising out of a settlement must be 
identified in the settlement agreement, if the recipient is known at the time of 
the settlement. If the recipient is not known at the time of settlement, the 
method ofselecting the recipient must be set forth in the settlement agreement. 
or in aseparate public document referenced in the agreement. The identity of 
the recipient is public information. 

Settlement funds that are directed to a non-party to fund a beneficial project 
or service must be spent in a manner that has a nexus to the basis for the 
litigation. (See, e.g., Lane v. Facebook, Inc. (9th Cir. 2012) 696 F.3d 811, 
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821 [in class-action context, the "nexus'; requirement means that a "cy pres 
remedy 'must account for the nature of the plaintiffs' lawsuit, the objectives 
of the underlying statutes, and the interests of the [plaintiffs]"'].) 

Any non-party recipient of a payment under a settlement agreement must be 
a non-profit organization, a government entity, or an entity subject to court 
supervision. The recipient must agree and be able to demonstrate how the 
funds will be spent and to ensure that the funds are being spent for that 
purpose. Attorneys responsible for negotiating the settlement should consider 
whether it is appropriate for the agreement to require that the non-party 
recipient periodically report on its use of settleme~t funds. 

Based on the Attorney General's previous experience supervising the distribution of cy 
pres funds in similar cases, this Office believes that any decision pertaining fo the solicitation 
and selection of grantees, as well as the amount of money to be given to each, should be deferred 
until the claims process has concluded. At that point, it will be known whether there are 
Remaining Settlement Funds, their extent, and when they can be made available for distribution. 
Without that information, the grant-making process would be unduly speculative and 
burdensome to potential grant applicants. 

The Attorney General will seek the court's approval of its plan to distribute the 
Remaining Settlement Funds cy pres in its Motion for Preliminary Approval of the Consumer 
Settlement. 
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