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 SETTLEMENT AGREEMENT

f]f‘his SettIefnent Agreement (“Settleﬁent Agreement”) is made and entered into as of
this 1 7‘th’ day-of J}le, ‘2019 by and bétween the Attorney General of the State of Califomia
A (“Sfélte”), on the one hand; and Te?a Pharmaceutical Indust;*ies Ltd. on behalf of itself and its
wholly-owned subsidiaries Cei)halon, Inc.; Teva L’Phalrmaceuticals USA, Inc;,.. and Barr
Labor&tbries,~ Inc. (collectivele; “Defendants™), oﬁ the other hand. The parties hereto ;nay
sometimes bé éolle»ctively referred to as “Parties” or individually as “Party.;’

RECITALS |

WHEREAS, the State initiated an investigation into alleged Vactivity by Defendants
that delayed éntry of generic competition and thus 'illegal'ly maintaineﬁ Defendanﬁ’ ménopoly
power and/or artiﬁcially rincreay,sed thé prices of fhe branded drug Provigil® (generically
known as modaﬁn_‘ilj; | ' |

WHEREAS, the State se’rveﬂ numérous sets of i11vestiéative éubpdepas and
inteﬁbgatories onthe Defendants, to which they responded, including by producing fhousahds
of documents to thé State; | | |

‘WHEREAS,i the State alleges that Defendants engaged in anticompetiti’vé acts and
~unfair competition ‘that delayed thg entry of kgeneric Qersions of £he p%éscription drug
Provigii@ in viola;tion of Section 1 and Secftion 2 of the Sherman Aét, 15 U.S.C. §§ 1, 2, A.
Section 4 of the\Clayton Act, 15U8.C. § 15, Section 16v of the Cléyton Act, IS‘U.S.C, § 26,
and Califqrnia state antitrust and consumer protection Iaws,“ that damaged California and
‘Eligible Cc.)nsumgt.'s, as defined below; |

WHEREAS, Defendahts deny eéch and every one of the State;s gllegations of unléwful |

or wrongful vcdnduct, deny that any conduct challenged by the State caused any damage
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whatéoever, and maintain they have a number of ciefenses to any claims the State would file
at the conclusion of its investigation (“Potential Clairﬁs”); g

WHEREAS, the State and counsel for Defendants engaged in arm’s-length
negotiations and negotiated a compromise agreement to settle Potential Claims agains?
Defendants, and the result is this Settlement Agreement, which embodies all of the terms and
conditions ’of the setﬂement between the State and the Defendants;

WHEREAS, the Parties agree that:this Settlement Agreement shall not be deemed or
construed tc; be an admission or evidence of any violation of any .stétute or law or of any
liability or Wrongdoing by the Defendants, or a waiver of any defenses thereto;

‘ WHEREAS, this Settlement Agreement is neither an admission of facts or liability by
Defendants, nor a concession by the State that its allcgat.ions are not well-founded. Neither
this Sétﬂeméht Agreeinent nor 1ts execution, nor £he performance of any obligation arising
under it, including any payxl‘leylt, nor the fact of settlement is intended to be, or shall be
understood as; an admission of liability or wrongdoing, or other expression feﬂecting on the .
merits of the dispute by any Party to this Settlement Agreement;

WHEREAS_, the State has Nconcluded that it is in the best interests of the Sté,te and its
constiﬁients to enter into this Settlement Agreement; | ‘

WHEREAS, the Defendants have concluded, despite their belief that no unlawful
conduct has occurred, that it would be in their best interests to enter into this Settlement
»Agreemeﬁt to avoid the uncertainties and risks inherent in complex liti’gation;

WHEREAS, to avoid the delay, exi)ense, incoﬁvenience, and 1;ncertainty of protracted
litigation of the State’s Potent_i’al Claims, the Parties mutually desire to reach a full and ﬁnal

settlement as set forth below;
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AGREEMENT

NOW, THEREEORE, in reliance on the representations contained herein and-in

consideration of the mutual promises, covenants, and obligations set forth in this Settlement

Agreement, and for good and valuable consideration as stated herein, the Parties hereto

mutually warrant and agree as 'follqv’vs:’

1. DEFINITIONS

. For purposes of this Settlement AAgreement, the following definitions shall apply:

A.

B.

C.

“‘Cephaldn” means Cephalon, Inc.

- “Teva” means Teva Pharmaceutical Industries Ltd,

“Teva} Pharmaceuticals USA” means Teva Pharmaceuticals USA, Inc. -

- “Teva US Entities” means any joint venture, subsidiary, division, group, or affiliate

Controlléd (for clarity, cu?rently or in the future) by Teva that engages in commerce
in the United States, their successors and assi gns, and £he respectiye direcfors,
ofﬁceré, 'employees, agents and representatives acting on behalf of each.

“Téva Groupf’ means Teva, Teva US Entities, their successors and assi gzls, ‘and thg

respective directbrs, officers, employees; agents, and representatives acting on behalf

| of each.

“Control” or “Controlled” means the holding of more than fifty percent (50%) of the
common voting stock or ordinary shares in, or the right to appoint more than fifty }
percent (50%) of the directorsof, or any other arrangement resulting in the right to

direct the management of, the-said corporation, company, partnership, joint venture or

' entity.



o Execution Copy
G. “Court” means the United States District Court for the Eastern District of

Pennsylvania,

H. “Consumer Settlement” fneans the portion of this Séttlff:ment Agreement obtained by
the State’s Attdfney General as parens patriae on behalf of thc State’s Eligible
Consumers vpursuant to California Business and Professions Code section 16’?6(}; as
described inv thé below Section II, Paragraphs A and B.1 (Consumer Settlement s
Payment); Section III (paymenﬁ satisfaction by Teva); Section IV, Pafagraph A
(disbursemént by the State); Section"V[ (feleased claims); Section VIII (effectuaﬁng
release of Eligible Consumers’ claims); Section IX (bindiﬁg effect of Consumer

- Settlement at;d release of Eligible Consumers’ claims); and Séction XXIII (authority
to enter into' agreement on behalf of Eliéible Consumers).

I “Effective Date” means the date when all of thé‘following conélitions have been
satisfied, unless one or more of such conditions 1s modified or waived in a writing
signed by the Parties: (1) execution of this 'Settlemént Agreemenf; (2) entry by the
District Court of the Preiiminar'y Approval Order; (3) approval and effectuation of the
Notice Plan; (4) final approval by the District Court of the Consumer Settlement; (5)
entry of the Final Approval Order by the District Court; and (6) t};e time for appeal or
to seek permissién to appeal frbn;x the District Court’s Final Approval Order has

_ expired or, if appealed, the Final Approval Order has been afﬁrmetdv in its entirety by
the court of last resort to.which,such aﬁpea] has heen taken and such affirmance hias
become no longer subject to further 'appeal or review.’ |

I. “Bligible Consumers” mean ne;tural persons who purchased modafinil or Nuvigii

duting the period June 24, 2006 through December 31, 2012.
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K. “Escrow Agent” means The Huntington National Bank.

L. “Final Approval Order” means the order to be entered by the District Court that
grants‘ final approval of the Consumer Settlement. The Parties intend that the lFinalA
Approval Ofder will inclﬁde the folltl)wing provisi.ons: (1) an affirmance by the
District Court that thé Notice Plan has been completed; (2) a determination by the
District Court that the Consumer Settlement is approved ﬁnanyas fair;, reasonable,
and adequate; (3) a directive from the Court that the monies in the Consumer
Compensation Account are to be disbursed pursuant to the Court-approved
Distribution Plan. |

M. “FTC” means the United States Federal Trade Commission.

N. “FTC Acﬁon” means F7C v. Cephalon, Civil Aétioﬁ no. 2-08-cv-2141-MSG.

0. “FTC Injunction” means the Stipulated Revised Order for Permanent Injunction and
Equitable Monetary Relief between the FTC and the Defendants, entered by this

- Court on June 17, 2015 in the FTC Action. A copy of the FTC Injunction is attached
hereto as Exhibit #1.

P. “Notice Plan” means the plan specifying the manner and content of notifying Eligible
Consumers of the Consumer Settlement and informing Eligible Consumefs of their
rights to object or to exclude themselves from said setflement. The Notice Plan shall
specify the manner in which Eligible Consumers are to be notified of the Consumer
settlement and shall be coordinated, to the extent possible, with the notice plan under
the settlement of Vista Healthplan, _Inc., etal. v, Cephalon, Inc., et al., No. 06-1833
(E.D. Pa.) (“End Payor Class Case”), including, inter alia, the engagement of A.B.

Data, Ltd. as the notice and claims administrator.
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Q. “Prelimiriary Approval Order” means an order to be entered By the District Court that

preliminarily approves the Consumer Settlement. The Parties intend that the
Preliminary Approval Order will iﬁclude (1) preliminary approval of the Consumer
Settlement as fair, reasonable, and adequate, and (2) approvéi of the Notice Plan.

R. “Revised FTC Injunction” means the Stipulated Revised Order for Permanent
Injunction and Equitablé Monetary Relief betwéen the FTC and the Defendants,
entered by this Court on February 21, 2019 in the FTC Action.. A copy of the
Revised FTC Injunction is attached hereto as Exhibit #2.

S. “Released Claims” means any and all manner of claims, counterclaims, set-offs,
demands, actjons, rights, liabilities, costs, debts, expenses, attorneys’ fees, and causes
of action of any type, whether or not accrued in whole or in part, that were assérted or
could have been assertéd, known or unknown, against Defendahts, and/or their
officers, direétors, employees and attomeys, arising from any of the facts, matters,
trénsactions, events, occurrences, acts, disclosgres, statements, omissions, or failures

to act set f;>rth or alleged in the proposed Complaint filed by California as part of
implementing this Se‘ttlement.AgreemenAt (“Complaint™}, including, without
limitation,. past, present and future competition ci aims arising under federal or
California antitrust, unfair competition or consumer protections laws, or state

. common or e?quitable law that seeks damages, unjust enrichment, restitution,
penalties, or other mcnet&y, declaratory, pf injunctive relief, whether brought as
direct claims, representative; claims, class claims, or parens patriae claims on behalf
of California or any other person or entity that California reprcsents for:

1. the alleged delayed entry of a generic version of Provigil® (modafinil);
conduct with respect to the procurement, maintenance, and enforcement of



Execution Copy

United Stafes Réissue Patent Number 37,516, United States Patent
Number 5,618,845, or United States Patent Number 7,297,346, including
but not limited to any commencement, maintenance, defense, settlement,

" or other participation in litigation concerning any such patents;

any anticompetitive conduct relating to Nuvigil® that could fairl); be
characterized as being alleged in, is related to an allegation made in, or
could have been alleged in the Complaint, expressly excluding any
litigation or agreement with any pharmaceutical m anufacturer pertammg
to Nuvigil®;

the impact on competition in the-sale, marketing, or distribution of
Provigil® or its generic equivalent, except as expressly excluded in this
Settlement Agreement. : ~

. The State has authority to release claims held by (a) any Eligible Consumers in the.

State, who did not timely and validly exclude themselves from the Consumer Settlement, to

the extent permitted by state law; (b) the State’s Attorney General in his or her ‘sovereign

capacity as chief law enforcement officer of the State; (c) the State for claims of the State,

| including but not limited to claims based on purchases made by the State; and (d) the State A

for claims the State may assert in a representative capacity, including any parens patriae,

class, or other representative claims.

Nomrithstanding any term in this Séttl’ement Agreement, Released Claims specifically

do not include claims unrelated to competltlon, mcludmg

1.
2.

any ctvﬂ or administrative liability under state revenue codes,

any civil or ¢ administrative liability related to a State’s Medicaid program
under any statute, regulation, or rule for any conduct other than the conduct

" alleged in the Complaint, including, but not limited to, state or federal false.

claims act, anti-kickback or off-label marketing violations associated with
Provigil®, modafinil, Nuvigil®, or armodafinil;

any criminal liability;

any liability based upon obligations created by this Settlement Agreement;

any liability for expressed or implied warranty claims or other liability for
defective or deficient products and services provided by the Defendants;
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6. 'a'ny liability for unfair or deceptive representations made in the marketing or
advertising or for off-label marketing claims of Provigil®, modafinil,
Nuvigil®, or armodafinil. .

In addition, nothing in this pfovision is intended to affect the ability of government
entities that may be considered class members in King Drug Co., et al. v. Cephalon, Iﬁc., et
al., No 06-1797 (E.D. Pé.) (*Direct Purchaser Class Case”) or the End Payor Claés Case to
submit claims and receive payment through the relevant class claims process.

| T. “Released Parties” means Defendants and any past and present parents, subsi_diaries,
divisions, affiliates, joint ventures, stockholders, officers, directors, management,
suﬁervisor_y boards, insurers, general or Iimited partners, emplqyces, agents, trustees,
associates, attorneys and any of their legal représeritatives, or any other
representatives thereof (and the predecessors, heirs, executors, administrators,
successors and assigns of each of the foregoing). | |

U. “Settlement Accounts” mean tﬁe Consumer Compensation Account and the State

Compensation, Disgorgement, Costs and Feés Acéqunt described in Section II,
Paragraph B. The Settlement Accounts shall be administered by The Huntington
| National Bank, as Escrow Agent, pursuant to Section II, Paragraph B.
V. “State Injunction Order” means the order to be entered by this Court that gi'ants the
Parties’ joint motion for entry of the injunctivé terms, as described in Section V

below.

1. SETTLEMENT PAYMENT, SETTLEMENT ACCOUNTS, AND
DISBURSEMENT REQUESTS.

A. Settlemexit Payment
1. In full and final satisfaction of the State’s Potential Claims, Defendants

collectively agree to cause the State to be paid in the amount of U.S. Dollars
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$69,000,000.00 (the “Settlement Payment™). |

. Upon final execution of this Settlement Agréement and within five business
days of receipt in writing of all Reqﬁired Payment Information (as defined
below) from the State, the Defendants shall promptly submit a disbursement
request to the FTC as required by paragraphs 8 and 9{0f the Settlement Fund
Disbursément Agreement, which is Exhibit A to thé, FTC Injunction (Exhibit
#1) (“Disbm'sefnent Request™). The ]jisbursement Request will request
disbursement in the amount of the Settlement Payment and will contain the
information required by paragraph 8(a)-(h) of the Settlement Fund
Disbursement Agreement (“Required Payment Information™), including a
request that the disbursement be made to the State’s Escrow Agent pursuant to
the Escrow Agreement attached hereto as Exhibit #3 (“Escrow Agreement”).
The Defendants shall provide a copy of said Di;b;lrsement Request to the
State simultaneous with its submission to fhe FTC.

. Teva warranfs that as of the date of execution of this Settlement Agreement,
there is sufficient funds in said Settlement Fund from which the Settlement
Payment wiﬁ be drawn to cover the full amount of the Settlement Payment.

. The Defendants further agree to use their best efforts to obiain prompt
payment from the Settlement Fund, including But not limited to.as outlined
below and peﬁtionihg the court as detailed in paragraph 12 of the Settlement
Fuhd Disbursement Agreement. Notwithstanding the provisions of this .
pafagrapl;, the Defendants do not control the timing by which the FTC will

authorize payment or transfer of the Settlement Payment to the State’s Escrow
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Agent. Nevertheless, in the event the FTC rejects Defendants’ Dist;ursément :

Réi;ﬁest,‘ Teva shall remain responsible for the Se&lement Payment and‘wiil
pay the State, by wire transfer of the Settlemeni Payment to the S‘;aite’s
'Escrow Agent, within the earlier, of sixty (60) days after receiving thé FTC’S'
rejectibﬁ ﬁotice of ten (10) dgys after exﬁ;\usting the procedureé set for_th in
paragraphs 10 through 12 iof the Seﬁlernent Fund Disbursement Agreement
for seeking clariﬁcétipn or reconsideration 'éf a denied disbursémen,t’request.
If clarification or reconsideration is sought by Defend;mts pursﬁant'fo
paragraphs 10, 11 and/or 12 of the Settleﬁlént Fund Disbursement Agrwméht,
then "feva will provide the State with copies’of all sucﬁ requests for
" Clarification or \reconsideré.tion asA well as copies of all related communications
with tﬁe FT C, and such information shall be provided to tﬁe State |
simultaneous with Defendants’ submissions té and/or oommﬁnicatiohs 'with
the FTC.
B. Settlement Aécbunts.' i
1. Consﬁmer Compensation A.qco.uﬁt; Consu;ner Fﬁnd.

a. Upon final executioh of this Seftlement Agreemént, the State shall
instruct its Escrow Agent £o establish and administer a Consumer
Compensation Account' pursuant thé Escrow Agreemef;{(attached
‘hereto as. Exhibit #3), and that upon'rec’eiving the Setfl_emgnt

B Payment describéd m the preceding Section II, Paragraph A, to
transfer U.S. Doila‘rs $25,250,000 (Twenty-Five Million Two | o

Hundred and Fifty Thousand Dollars) to said account (“Consumcr
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.'Settlement Payment”).
b. The Consumer Sétﬂement Payment depbsited into-ihe Consumer
Compensatiﬁn Acgégnt and any accmed intereistéﬁer dép_osit shall
béco‘rﬁe part.of and shall be referred to as the “Consumer Fund.”
Except as otherwise ‘expressly permitted by the Escrow Agreement,
Vthe Escrow Agelﬁ shall disburse funds from the Consumer
Compénéatio11 Account only pursuént to and consi‘stelAlt with the
~express terms of this Settlement Agreement, the Preliminary
Approval drder_, t‘he_I”T inal Approval Qrder, the Escrow Agreement,
and as cxpresﬁly authérized by any other applicable’ ordé;'of the
Court. Inferest éarned by the Consumer Fund shall become part of
the Consumer F uhd, less ’any taxes imposed on such_ inter,est;
c. 'Upc.m the Effective Date, the Cdnsumer Fuﬁd shall be available for
' distributioné to Eligiblé Consumers and as otherwise permitted by
 the Distribution Plan attached hereto as Exhibit #4, sﬁbj ect to

‘deductio‘ns for payments of taxes payable on the Consumer Fund.

2. State Compensation, Disgorgement, Costs, and Fees Account; State -
" Proprietary Fund. : : ‘

a. Upon final éxecution of this Seﬁlerﬁent Agreement, the State shall
instriu%t its Escro\;v Agent to establish and administer a State -
C_ompensatimi, Disgorgement, Costs, and Fees A;::éount pursuant to
the Escrow Agreement, and that 11§0n receiving the Settlement
Payment dés_cfibed in the preceding Section II, Paragraph A, to

transfer the remainder of the Settlement Payment (i.e., the
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Settlement Payment less the ainqunt deposited into the Consdmer
Compehsatioﬁ Account) mto thé: State Compensation;
X Disgergement, Costs, and Fees Account (“State Settlement
Payment”). .
rb‘ The State Settlerﬁent- Payment depositéd‘into t"he State
| Compensation, Disgorgemen‘ﬁ, Costs;, and Fees Account and any
accrued interest after deposit shall be referréd to as the “State |
Proprietany Fund.” Except as othérwisé expressly permitted by the ..
Escrova Agreement,’the Escrow Agent shali disburse funds from
the State Compensation, 'DisgoArgement, Costs, and Fees Account
only puréuant to and con.sistent with the express teﬁné of this
Settlement Agreement, the Preliminay}" Approval 01’der; the Final
Approval O'rder, the Escrow Agreement, and as‘expresslyv
authorized by any othér applicaBle order of the Court. interest
earned by the Sfate Prc;prietaryVFLmd’shall become part of the State
V'Propriétary Fund, less any taxeé imposed on such intelfe'st.
c. The State Propﬂetax"j’ Fund shall be available for.distributions to
the State upon the Effective Date, subject to deductions for
. ~ payments of taxes payéble on the State Proprietarf Fund.
. FULL SATISFACTION; LIMITATI()NG OF INTEREST AND LIABILITY.
A. The Consumer Settlement Payment and the State Proprietary P§yment (described |
above).together constifute the Settlement Payment. Apart from the Sétﬂemenf '

Payment, no other'payment or monies will be paid or owed by Defendants as part
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. No portion of the Settlement Amount shall constitute or shall be construed as

forfeitures.

. All funds in the Consumer Fund shall be distributed according to a Distribution Plan
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of the Settlement Agreement. ‘The State shall look solely to the Settlement
Payment for settlement and satisfaction against the Defendants of any Released
Claims as defined in Section VI herein,' inciuding any costs, fees, or expenses of
th; State or its attorneys, expéﬂ:s, advisors, agents, and représentatives. The
Settlement Payment fully satisfies any and all Released Claims as defined in

Section VI herein.

. The State’s Attorney General shall have the soIeAdiscretion and 1*esp6nsibility for

use, allocation, division, and disbursement of the Settlement Payment. The
Defendants shall have no responsibility for or influence with respect to the use,

allocation, division, or disbursement of the Settlement Payment.

. Each Party to this Settlement Agreement shall bear its own attorneys’ fees and

other costs and expenses incurred in connection with this matter, including the

negotiation, preparation, and performance of this Settlement Agreement.
constituting, a payment in lieu of treble damages, fines, punitive damages or

IV. DISBURSEMENT OF SETTLEMENT FUNDS.

that shall be submitted to the District Court for approval cbncurrently with this

‘Settlement Agreement (see Exhibit #4). The Parties agree and understand that the

Distribution Plan is t6 be considered by the District Court separately from the District

s

Court’s consideration of the fairness, reasonableness, and adequacy of the resolution

set forth in the Consumer Settlement, and any order or proceedings related to the
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Distributioﬁ Plan shall not operate to terminate or cancél the Settlement Agreement or
affect the.ﬁnaiity of the Final Approval Order, or any other orders entered pursuant to

 the Settlement Agreement. .

B. | All funds in the State Proprietary Fund shall bf‘:‘disbursed to the State updﬁ the

 Effective Daté of this Settlement Agreernem. _The Parties understand and agree that
the State Proprietary Fund shall be used forA the following purpos'es: (i) civil penalties:
due to the Deféndanté’ alleged antici)mpetitive conduct; (ii) deposit into an antitrust
or éonsumer protection account'for use in accofdance with the laws governing such
an accouﬁt; (iii) antitrust or consumer j)rofcction enforgement by the Attorney .
Ge'nerall; (iv) compensation to the Srtate;for, inter alia, disgorgement under the
Cartwright Act, harm to the State’s general economy caused by the alleged
anticompetitive conduct otherwise known asvdeadweight' loss; and
dalnages/reétitution for proprietary claims; (v) settlement administration fees and
costs, inéiuding .costs of notice and claims administration, escrow costs, taxes dué :
frc‘;m the escrow fund, and related éttdmeys" fees; (vi) reimbursement of State’s
l'attorneys’ féés, cos:ts, and expenses relating to the investigation and litigation of the
filed Complaint (other than the feeé, costs, and expenses described u;ider the
preceding subseétipn (v)); (vii) for'éuch other purposes as the State deems
appropriaté, consistent w1th Califomia law.

V. ADOPTION OF THE REVISED FTC INJUNCTION; COMPLIANCE
‘ DETERMINATION BY THE STATE.

A. The Parties agreé to adopt and incorporate herein, and to be bound by’all 6perative
terms of the permanent injunction set forth under Section I of the Revised FTC

Injunction as well as the related Definitions set forth on Pages 2 through 13 of the
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~ Revised FTC Injunction, as if those op'erati{'e terms and definitions are fully set forth

herein (hereinafter, “State Injunction™). The State Injuncﬁon also shall expire on the

same de_ite as the Revised FTC Injunétior‘l.' The Parties further égree that any

_enforcement actions under the State Injunction_ or under the Revised FTC Injunction

shall be filed solely by the FTC, but that the State and the FTC are free to consult as
to any enforcement action without the need for any further consent from the
Defendants. Nothing in this Section shall alter the State’s authority to enforce its

laws outside the terms and conditions of this Settlement Agreement.

. To the extent the Revised FTC Injﬁnction is altered or amended, the parties agree that

the State Injunction shall be modified in the same wdy, such that the operative terms
and definitions of the Revised FTC Injunction and the State Injunction remain

consistent.

. Reporting Requirements: Defendants shall produce to the State copies of the written

repoxts,idocuments, and agreements required to be submitted to the FTC under
Sections III and IV of the Revised FTC Injunction. Such production to the State shall

be made simultaneous with the subrhission to the FTC.

. Access to Additional Information: For the purpose of determining or securing

compliahce with the Revised FTC Injunction, as.adopted by the Parties herein,
subject to any legally reco grﬁzed privilege, and upon written request with feasonablg
notice tov'Defendants, Defehdahts shall aiso allow the State to participaté ih_any
inspectiéns of interviews pursued by the FTC under Sec;tion VI, Paragr-aph A of the
Revised FTC Injunction. The State agrees to be subject to the level (;f coriﬁdéntiality

specified in Paragraph B of Section VI of the Revised FTC Injunction with respect to
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those inspectioné and interviews, except that the State and the FTC may make any
necessary disclosures to one another.

'VI. RELEASED CLAIMS

. On the Effective Date and upon release of the Settlement Payment from escrow, and

as permitted by law, the State shall unconditionally, fully and finally release and

forever discharge the Released Parties from all» Released Claims.

. The State hereby covenants and agrees that it shall not sue or otherwise seek to
‘establish or impose 1iabili‘§y, in any capacity and on behalf of itself or any other

| person or éntity or class theréof, against any Réleaséd Par& based, in whole or in

x part, on any of the Released Claims.‘ |

. In addition, the State hereby ekpressly waives, releases and forever discharges as

to the Defendants any and all provisions, rights and benefits conferred by §1542

~ of the California Civil Code, which reads:

Section 1542. General Release; extent. A general release does not extend to claims
which the creditor does not know or suspect to exist in his or her favor at the time of
executing the release, which if known by him or her must have materially affected his
“or her settlement with the debtor.

16

or b); any law of any state or territory of the Unitf",d States or other jurisdiction, or
principle of common law, which is similar, comparable or equivalent to § 1542 of the
California Civil Code. The State ¥nay hereaftf;r discover facts other than or diﬁ’erent »
ﬁ?m those which it knon or believes to be true with respect to the Potential Claims |
which are the sut;ject matter of this Settlement Agreement, but except as excluded or
limited herein, the State bereby expressly waives and fully, ﬁnaily and foréver settles;
releases and discharges Defendants upon the Effecﬁve Date, any known or unknown,

suspected or unsuspected, asserted or unasserted, contingent or non-contingent claim
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 that would otherwise fali with_in the fleﬁnition of Released Claims, whether or not

concealed or hidden, without regard to the subsequent discovery or existence of such

- different or additional facts.

. In consideration of the obligations of the State set forth in the Settlétnent Agreement,

Defendaﬁts waive and discharge the State, its former, current,. and future officers,
agents, enip_loyees, representativés, agencies, departments, aﬁd' subdivisior;sl(“Stat‘e
Released Parties”), frdm aﬁy calkises Qf action (including cfaims for a-ttorneys’- fees,
costs and expenses of évery kind and however denominated) which Defendants have
asserted, could have assérted, or may éssert in the future against the State Released
Parties in response té the State’s Complaint.- .

| VIL. NO TRANSFER OF CLAIMS.
The State warrants that 1t >has not assigned or ftfansferred to any person or entity
any right to recover for any claim or‘potential claim that otherQise would be

released under this Settlement Agreement.

VII. ENTRY OF STATE INJ UNéTION » APPROVAL OF CONSUMER -

- A

SETTLEMENT AND DISMISSAL OF COMPLAINT.

The Pérti_es- shall use their best efforts to effeqtuate this Settlement»Agreement
and ité pufpose, inclﬁding jointly seeking any ordérs and final judgment necessary to
effectuate the injunctiverterr.ns set forth in Section V and the release of parens patriae
cléims set forth in Section VL.
The Stafe agrees that 1) in any official written press rellease that the State _issués

\

regarding this Settlement Agreement, that it will refer to or include a link

directing the reader to the Settlement Agreement itself, a copy of which will be.

available on the State’s website; and 2) it will provide Teva, through Teva’s
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counsel or press office, twenty four hours’ notice of the State’s issuance of a
press statement, whether oral or written, announcing the Settlement Agreement,
so that Teva may issue its own press statement.

IX, BINDING EFFECT.

. Except as otherwise stated in this Settlement Agreement, this Settlement

Agreement is intended to be for the benefit of the Parties only, and aside from

any releases specified herein, the Parties do not release any liability against any

~ other person or entity, nor do they intend to confer any rights, privileges, or rights of

action of any kind upon any persons or entities other than those specified in this

Settlement Agreement{

. This Seftlement Agreement shall be binding u;ﬁon, inure to fhe benefit of, and be

enforceable by, the Parties hereto, and their respective successors, transferees,

beneﬁ_ciaries, and/or assigns. The Defendants.ﬂshall comply with the State

- Injunction Order pending its entry by the Court pqr the terms of this Settlement

Agreement.

X. NOTIFICATION OF CHAN GE OF CORPORATE CONTROL.

. The Defendants shall notify fhe State" within thirty (30) days of (i) dissolution of any

~ of them, (11) any final acqms1t10n merger, or consohdatlon of any of them, or (iii) any

other substant1a1 change in any of them, including, but not limited to, a531gnment ofa’
substantial portlon of any of the Defendants’ assets, or the creatlon or dissolution of

subsidiaries, if such changes might affect any of the Defendants’ compliance with the

~ obligations arising from this Settlement Agreement

XI. NO ADMISSION OF LIABILITY.

A. The State and Defgndants agree that the Settlement Payment is made in
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compromise and settlement of claims made and denied, and that neither the
Settlement Payment nor this Settlement Agreement shall be construed as either (i)
an admission or concession by Defendants of a violation of any statute,

regulation, or other legal requirement or of any liability under any théory of

recovery at law or in equity; or (ii) an admission or concession by Defendants

regarding the strengths or meﬁts of any claim previousiy alleged or which could
have been alleged in the Potential Claims or any related action. The State and
Defendants agree that this Settlement Agreemént and any and all negétiations,
doéuments, and discussions associated with it shall ﬁot be’co.nstrued as or deemed
to'be evidence of any admission of liability or wrongdoing or of the truth of any of
the claims or allegations contained in any complaint §r any other pleading or
doAcument, or any admi.ssion ofany lack of merit in the asserted claims, and
evidence thereof shall not be discoverable, offered or accepted as evidence of
such in any litigation, arbitration, or other proceeding between or 'among the State
and Defendants or in any other litigation, arbitration or proceeding, and shall

have no précedential value; provided, however, that nothing contained herein
shall preclude use of this Settlement Agreement in any proceeding to enforce this
Settlement Agreement.

XIl. CONFIDENTIALITY.

. The Parties agree that any agreements, information, or documents produced by

the Defendants to the State pursuant to Section V, Paragraph B above shall be

kept confidential pursuant to California Government Code sections 1 11\380 et seq.

The Parties further agree to keep confidential all terms and conditions of the
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Settlement Agreement that contain “information required to be kept confidential

by law,” as defined by the laws of the State of Californié and its Rules of Court.

. The information designated for protection in the preceding Section XII,

Paragréph A (“Desigﬁatéd Materials™) shall not be disclosed to any third party,
even under the protection of a common-interest agreement or other similar A
agreement or arrangement, unless permitted by California Government Code
Section 11800 et seq., directed to do so-by subpoena or court order or as
otherwise required by law, or except as otherwise agreed to in writing by all of
the undersigned. If any such disclosure is contemplated by any Party, it shall be
the obligation of the disclosing Party to: (i) give prompt notice to otheerarties to
this Settlement Agreement (including the terms and circumstances s~urrounding
such disclosure); (ii) use reasonable best efforts to oppose énd sgek to narrow any
required disclosure; (iii) use reasonable best efforts to obtain an appropriate

protective order or other remedy or assurance of confidential treatment; and (iv)

_consult and reasonably cooperate to the fullest extent permitted by law with the

other Parties hereto with respect'to the foregoing. Nothing in this paragraph,
however, shall prevent a Party from abiding by any applicable law, subpoena or

other legal process, or court order.

C. In addition, nothing in Section XII, Paragraph A shall limit: '

1. Defendants’ ability to disclose the Designated Materials as needed: (i) to -
comply with the securities and corporate governance laws of the United
States, or any State of the United States, or any other country; and (ii) to

‘those with a legitimate business interest including financial advisors,
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auditors, tax advisors, aﬁd attorneys, subject to agreeinents by those parties
to 'maintgin the confidentiality of the information;

’2. the Attomey General’s soyereign capacity as .c;,llief laW enforcement officer
of the State, inclﬁding but not limited to his or her ability to disclose the
Designated Materials as needed: (i‘)' in disclosing the terms of this
Settlement Agreement, especially the Consumer Settlement, td the Coﬁrt
and the; public; (ii) to an autho;’ized representétive or retained éonsultant or
expert of the State; or (iii) to otlier government enforcement ggellci;:s,
such as the United States Federal Trade Commission:, the United States
Department of Justice, and other State Attorneys General, provided the
Defendants are given reasonable advance written notice of such
disclosur‘e;. or

3. any Party’s ability to effectuate, enforce, or inodify the terms of the
Settlement Agreement. |

XIIl. INTEGRATED AGREEMENT.

A. This Settlem;nt Agl'eelnéllt.shall be construed as an integrated agreenlent that
contains ’the entire, complete, and integrated statement of éach and every term .
and provision.of the Settlement Agreement. The terms of the Settlement »

Agreement shall control in the event thereAarev any conflicting terms in any related
documént. This Settlement vAgreement may not be lnodiﬁed in any respect

except by express; written consent of all of the Parties hereto or by counsel on
their behalf.

XIV. RELIANCE.

A. The Parties acknowledge and expressly represent and warrant that they have relied
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solely upon their own judgment, together with advice of counsel of their choice,
when deciding whether to enter into 'this Settlement Agreemént. Each Party
further agrees, acknowledges and expressly warrants that no information,
statement, promise, representation, warranty, condition, inducement, or
agreemeﬁt of any kind, whether dral or written, made by or on behalf of any other
Party shall be, or has been, relied upon by it in entering into this ‘Settlement
Agreement, unless specifically contained and incorporated heréin;

XV. CHOICE OFLAW,

. This Settlement Agreement shall be construed in accordance with, and its validity

and effect, including any claims of breach of any of the terms hereof, shall be
governed by, the laws of the State of California, without regard to California law
regarding choice of law.

XV1L. JURISDICTION AND VENUE.

. For purposes of this Settlement Agreement alone, Teva does not contest personal -

and sui}ject matter jurisdiction of this Court over Teva. Teva is an Israeli
company with its principal plé,ce of business at 5 Basel Street, Petah Tikva,

4913 1 , Israel. Teva agrees that venue for this matter is proper in this Court under 15
U.S.C. § 22 and 28 U.S.C. § 1391(b) and (c)..

XVIL. WAIVER OF APPEAL.

. Defendants waive all rights to appeal or otherwise challenge or contest the validity of

this Settlement Agreement.

XVIIL COMPLETE)DEFENSE; ENFORCEMENT.

. This Settlement Agreement may be pleaded as a full and complete defense to any

Party’s action, suit, or other proceeding asserting a Released Claim that has been
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or may be instituted, prosecuted, or attempted. The Parties agree that for any
such pgoceeding, any court of competent jurisdiction may enter a declaratory
judgment and/or an injunction restraining prosecution of such proceeding, The
Parties further agrée that this Settlement Agreement may be pleaded and
otherwise used as reasonably necessary for the purpose of enforcing the
Settlement Agreement. No Party’s waiver of any breach or default hereunder
shall be deemed a waiver of any other or subsequent breach or default.
XIX. NO PARTY IS THE DRAFTER.
B. Each of the Parties hereto participéted materially in the drafting of this Settlement
Agreement. None of the Parties hereto shall be considered the drafter of this
Settlement Agreement or any provision hereof for the purpose of any statute, case
law, or rule of interpretation or construction that would or might cause any
_provision to be construed for or against the drafter thereof.
XX. NOTICE.
A. Notice to Defendants pursuant to this Settlement Agreement shall be sent by
United States mail and electronic mail to:
Jay P. Letkowitz
Kirkiand & Ellis. LLP
601 Lexington Avenue
New York, NY 10022
lefkowitz(@kirkland.com
and
Katherine R. Katz
Kirkland & Ellis LLP
1301 Pennsylvania Avenue N.W.

Washington, DC 20004
katherine katz@kirkland.com

B.- Notice to the State pursuant to this Settlement Agreement shall be sent by United
23 '
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States mail and electronic mail to:

Office of the Attorney General -
STATE OF CALIFORNIA
455 Golden Gate, Suite 11000
San Francisco, CA 94102 -

and

Kathleen E. Foote
_Senior Assistant Attorney General

24

California Department of Justice
Office of the Attorney General

- ANTITRUST LAW SECTION
455 Golden Gate, Suite 11000
San Francisco, CA 94102 -
Kathleen.Foote@doj.ca.gov

XX HEADINGS.

'A. The headings used in this Settlement Agreement are intended for the convenience -

of the reader only and shall not affect the meaning or interpretation of this
Settlement Agreement.

XXII. EXECUTION IN COUNTERPARTS.

. This Settlement Agreement may be executed in one or more counterparts, each of -

wﬁich shall Be \deemed an 51‘igin‘a}, but all of which shall together constitute one
and the ‘same agreement. All copies signéd and transmitted by facsirﬁile or
electronic nieaﬁs (such as‘ pdf) shali be deemed original signatures for all
puréoseé. The ‘,‘Exeéuﬁien Date” of this Settlement Agreement shall be the date qf
signature of the lasf signatory to this Settlement Agreement.

XXIII. AUTHORITY TO ENTER INTO AGREEMENT.

. The State and Defégldants represent and warrant that they are each respectively

~authorized to enter into this Settlement Agreement and that they intend this
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Settlement Agreement to bc a valid and binding 'obligation enforceable in
accordance with its terms. Each Party hel eto 1ep1 esents and warrants that its
undersigned officer has full authority and capacity to execute this Settlement

Agreement on that Party’s behalf.
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IN WITNESS WHEREOF, each of the signatories has read and understood this
Agreement, has executed it, represents that he or she is authorized to execute this Agreement
on behalf of the Party for whom he or she has signed, has agreed on behalf of his or her
respective Party to be bound by its terms, and has entered into this Agreement on behalf of the

Party or Parties for whom he or she has signed as of the date indicated below.

PLAINTIFF ST. OF CALIFORNIA

Signature:

Name (print): Oh \ L q—d{t nson
Title:he_r%ﬁ%LLé«mmﬂ Qemersl of c;ubaumim

Date: Of / 23! 2019

TEVA PH%’HCAL INDUSTRIES LTD. FOR ALL DEFENDANTS
Signature:

NMe(print):W-TAg! Q Lebkoarta
Title: Counst | b Toue Pracomacouheal Tndusines LID.

Date: (57 /22/2a:q
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* IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

FEDERAL TRADE COMMISSION, - ' CIVIL ACTION
600 Pennsylvania Avenue, N.W. S '
Washington, D.C. 20580
Plaintiff,
v. : -~ No.2:08-cv-2141

CEPHALON, INC.,
41 Moores Road .
Frazer, Pennsylvania 19355

Defendant,

STIPULATED ORDER FOR PERMANENT INJUNCTION
' AND EQUITABLE MONETARY RELIEF

'Plaintiff, the Federal Trade Commié.sion (“Commission”), filed its Complaint for

| Injunctive Relief, subsequently amended as Plaintiff Federal Trade Commission’s First

Amended Complaint for Injunctive Relief, (“Complaint™), in this matter pursuant to Section
13(b) of the Federal Trade Commission Act (“FTC Act”), 15 U.S.C. § 53(b). The Commission,

Cephalon, Inc. (“Cephalon”) and Teva Pharmaceutical Industries Ltd. (“Teva”) have reached an

agreement to resolve this case through settlement, and without trial or final adjudication of any

issue of fact or law, and stipulate to entry of this Stipulated Order for Permanent Injunction and
Equitable. Monetary Relief (“Order”) to resolve all ‘matters in dispute in this action.

THEREFORE, IT IS ORDERED as follows:
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DEFINITIONS

For purposes of this Order, the following definitions apply:

1.
2.

3.

10.

Cosmetic Act, 21U.S.C.§ 355().

“Commi-ssion” means the United Statés Federal Trade Commission.,

“Cephaion’? means Cephalon, Inc,

“_Cephaloh-Grpup’f means Cephalon, any joint venture, subsidiary, divjision, group, or
qfﬁliate quitr'olled currently or in the future by Cephalon that engages in Commerce .in
the Uﬁited States, their successors and assigns, and the resi)ective directors, officers,

employees, agents and representatives acting on behalf of each.

“Teva” means Teva Pharmaceutical Industries Ltd.

“Teva US Entities” means any joint venture, subsidiary, division, gro‘up, or affiliate
Contfoiléd cufrentiy Or‘in the future b); Teva that engages in Commerce in the United
States.- | | | -

“Teva Group” means Teva, Te;,va US Entities, their successors and assigns, and the

respective directors, officers, employees, agents, and representatives acting on behalf of

each.

“Cephalon Paﬁies” mean Cephalon, -Cephalon Group, Teva and Teva Group.

“ANDA” means an Abbreviated New Drug Application filed with the United States Food

‘ and Drug Administration-pursﬁan_t to Section 5050) of the Federal Food, Drug and

“ANDA Filer” means a party to a Brand/Generic Settlement who controls an ANDA for

the Subject Drug Product or has the exclusive right under such ANDA to distribute thé

Subject Drug Product.

“ANDA Product” means a Drug Product manufactured under an ANDA.
. : 2 :
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12.

13.

14.

15.

16.

17.

18.
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. “Brand/Generic Settlement means any agreement or understanding that settles a Patent

" Infringement Clalm in or affecting Commerce in the United States

N

“Brand/Generic Settlement Agreement” means a wrrtten agreement that settles a Patent
Infringement Claim in or affecting Commeree in the United States.

“Branded Subject Drug Product” means a. Subject Drug Product marketed, sold or
distributed in the United States under the proprietary name identified in the NDA for the.
Sulbject Drug Preduct; - S

“Commerce” has the same deﬁmtlon as it has in 15 US.C. § 44,

“Control” or “Controlled” means the holdmg of more than fifty percent (5 0%) of the

common voting stoclc or ordinary shares in, or the right to appoint more than ﬁﬁy percent

' (50%) of the directors of, or any other arrangement resulting in the right to direct the

' management of, the said corporation, company, partnership, joint venture or entity.

“Drug Product” means a finished dosage form (e.g., tablet, capsule, or solution), as

- defined in 21 C.F.R. § 314.3(b) that contains a drug substance, generally, but not

necessarlly, in association wrth one or more other 1ngred1ents
“NDA” means a New Drug Applrcatlon filed w1th the United States Food and Dru, g

-Administration pursuant to Section 505(b) of the Federal Food, Drug and Cosmetic Act,

- 21 U.S.C. § 355(b), including all changes or supplements thereto which do not result in

the submission of a new NDA. .

“NDA Holder” means a party to a Brand/Generic Settlement that controls the NDA for

the Subject Drug Product or has the exclusive right to distribute the Branded Subje_ct

- Drug Product.
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20.

21.
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“U.S. Patent” meaﬁs any pa%ent issued by the. United States Patent aﬁd Trademark Office,
including all renewals, derivations; divisions, re’issues, confinuat_ions, continuations-in
part, modifications or eitengiong thereof. |

“Patent Infringement Claim’f meang any allegation threatened in writin'g orincludedina

complaint filed with a court of law, that an ANDA Product may infringe any U.S. Patent

held by, or exclusively licensed to, an NDA Holder. .

“Payment by the NDA Holder to the ANDA Filer” means transfer of value by the NDA
Holder to the ANDA Filer (including, but not limited to, money, goods or serviées),
;egardless of whether the ANDA Filer_ purportédly transfefs value in return, where such
transfer is either (i) expreSsiy contingent on entefing a Brand/Generic Settlément
Agree;‘n.ent,‘or (‘ii) agreed to. during the 60 day period starting 30 déys before execufing a
Brand/Genéric Settlement Agreement and ending 30 days after execﬁting a

Brand/Generic Settlement Agreement. The following, however, are not Payment by the

NDA Holder to the ANDA Filer:

a. compensation-for saved. fﬁture litigation expenses not to exceed a maximum limit,
vyh.ich is initially set at séven million dolliars ($7,000,000), and shall be increased
'(of decreased) as o'f Ji gnuary 1 of each year by an amount equal to the .percentage
increase (or decrease) from fhe -previc;ﬁs year in the annual average .Producer Price
Index fof Legal Services (Series 1d. PCUS5411--5411--) publis.hed by the Bureau
of Labor Statistics of the United States Department of Labor, or its SUCCESSOr;
b. prévisions in a Brand/Generic Settlement Agreement providing a date after which
‘an ANDA Filer can begin selling; pffering for sale or distributing the Subject

Drug Prqdilct;
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c. provisions in a Brand/Genefic_ Settlement Agreement tlhrough which the NDVA
Holder brb&ides the ANDA Filer an exclusive licénse to the Subject Drug -~
Product;

d. provisions in a Brand/Generic Settlément Agreement that permit an ANDA Filer
to begin selling, offering for sale, or distributing the Subject Drug Produ;:t once
anoth¢r drug company begins selling, offering for éa]e, or disfributing‘ the Subject
Drug Product;

€. anagreement to settle or resolve a different litigation claim, so long as that

separate agreement independently complies with the terms of this Order
. (including the timing provisions above); and

f. continuation or renewal of a pre-existing agreenﬁent so long as (i) fhe'pre-e)-(istin'g
agreement was entered at least 90 days before the relevant Brand/Generic |
Settlerﬁent Agreement, (ii) fhe terms of the renewal or continuation, including the
du;ation and the financial terms, are substéntially similar to those in the pre-
existing agreement, and (iii) entering the continﬁation or renewal is notl expressly
con(tingent on agrcéiné to a Brand/Generic Settlement.

. “Related Case” -means (a) any of the follov?irig cases, or any case consolidated with or
r'n‘erged inté the following cases: Kihg Drug Co., et al. v. Cephalon, Inc., etal., No 06-
17§7 (E.D. Pa.) (“Direct _Puréhaser Class Case”); Vista Healthplan, In;., etal v.
_Cephaloﬁ, Inc.,“e't al., No. 06-1833 (E.D. Pa.) (“End Payor Class Case”); Apotex, Inc. .

-Cephalon, Inc., et al., Né. 06-2768 (E.D..Pa.); Rite Aid\qup.' 2 Cephalon,_Inc., .et al.,
No. 09-3820 (ED Pa.); Walgreen Co. v. Cephalon, Inc., et al., No. 09-3 956 (E.D. Pa.);

and Giant Eagle, Inc. v. C’ephalon, Inc., et al., No. 10-5164 (E.D. Pa.); or (b) any other
- 5 )
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goveniment invéstigation or litigation that is threatened in writing or filed that seeks to
recover damages or equitable monetary relief based on alleged anticompetitive or other
unlawful practices by the Ccph_alon Parties in connection with (i) the procufement, listing
or enforcement of patents related to the drug Provigil®, (ii) FDA exclusivities related to
the drug Provigil®, or (iii) settling litigation related to the drug Provigil®.

“Subject DrugProduct” means the Drug Product for which one or more Patent
Infringement Claims are settled under a given Brand/Generic Settlement. For purposes

of this Order, the Drug Product of the NDA Holder and the ANDA Filer to the same

- Brand/Generic Settlement shall be considered to be the same Subject Drug Product.

“Verified Accounting” means a written statement by a representative of the Cephalon
Parties, made pursuant to 28 U.S.C. § 1746, that verifies the relevant details of each -

relevant settlement and judgment.

FINDINGS

This Court has jurisdiction over the parties and the sibject matter of this action. Teva has

stipulated that, for purposes of this Order alone, the Court has personal jurisdiction over .

Teva.

Venue for this matter is pfoper in this Court under Sections 5(a) and i3(b) of the FTC
Act, 15U.S.C. §§ 45(a), 53(b).

The Complaint charges thét Cephalon engaged in anticompetitive acts that constitute an
unfair method of competition in violation of Sections 5(a) and 13(b) of the FTC Act, 15
US.C. §§ 45(2) and‘53(b), Ey entering agreeménts that delayed the launch of 'generic

equivalents of the name-brand drug Provigil®.

6
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4, ~In Frc ~v' Actavis, 133 S. Ct. 2223 (2013), the; United States Supreme ‘Couft held that .
certain agreements to settle patent litigation can violate the United States antitrust 'laws,
including tfxe FT C Act.

5. Cephalon has answered the Cbmplaint denyiﬂg the charges, and disputes that the
Coimﬁission is entitled to obtain relief, including monetary relief under- Sectioﬁ 13(b) of '
the FTC Act. -

6. éephaldn admits the facts necessary to establish the personal and subject matter
Jurisdiction éf this Coﬁrt in this matter only. '

7. Thé Court denied Cephélon’s motion for summary judglnent.

8. K;T hé Comniiséi_on and Cephalon have agreed tb stipulate té entry of this Order to resolve

-- the litigation between them. ' | |

9. Cephalbn waives any claim that it may have under the Equal Access to Justice Act, 28

U.S.C. § 2412, concerning the prosecution of this action through the date of this Order, - .

‘and agrees to bear its own costs and attorney fees'iﬁ thié action. .
10. - Cephalon waives all riéhts to appeal or otherwise challenge or contest the validity of this
Order.. | | |
" 11 This Ordcr'doés not constitute any evidence against the Céphalon l/’artiés, ‘or an
admission of liability of wrongdoing by the’ Cebhalon Parties in this case, any Related

Case, or any other case or proceeding. This Order shall not be used in any way; as

evidence or otherwise, in any Related Case or other proceeding; provided that, nothing in

" this provision prevents the Commission from using this Order in this case, in any
_ proceeding regarding enforcement or modification of this Order, or as otherwise required

by law.
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‘Entry of the Order satisfies the requests for relief made by the FTC in its complaint and is

in the public interest.

STIPULATIONS

- Teva stipulates that, in return for good and valuable consideration, the receipt and .

suﬁ'lciencly of .which is hereby ack’no.wledged,- Teva agrees to be fully bound by the terms '
of this Order. | |

Teva stipulates that it will not object tb tth Co_mmissidn’s right to seek relief under this
'Ordcr against Teva to the same extent the Commission can seek relief against Ccpiﬁlon
(or Ccphalon’s successors and aésigns). Téva_does not otherwise waive its right to
contest any cnforccmént action against it.

For purposes of this Order alone, Teva does not contest personal jurisdiction of this Court

_over Teva. Tevais an Israélibcomp'any with its :principal place of business at 5 Basel

Street, Petah Tikva, 49131, Tsrael,

Teva stipulatés that it is the ulfimafe corporate parent of Ccphalon.. .

Teva stiplilates that venue for this matter is proper in this Court under Sections 5(a) and '
13(b) ot;the FTC Act, 15 U.S.C. §§ 45(a), 53(b). | |

Teva stipulates that all stipulatibns herein are made on Béhalf .of, and include, Teva and
Teva Group. |

The Cephalon Parties stipulate that they shall comply with the provisions of this Order

~ pending its entry by the Court.
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ORDER

’ L. Prohibited Agreements |

ITIS ORDERED that | |

A.  From the date this Ordér is signed by Cephalon and Teva, the Cephalon Parties
are pi'dhibitéd froni, together or separately, enterjing into any Brand/Generic Settlemen_t that
includes: (1) Paymertt by the NDA Holder to the ANDA Filer; and (2) an ggreentent by the |
ANDA Filer not to research, develop, m_anufacture, market or sell the Subjeét Dru,rg: Product for
any period of time, - - | |

provided, hbWever,‘that any agreement entéred into by alt entity prior to that entity |
bécoming part of the Cephaltm Parﬁes is not subject to. the terms of this Order;

: provided ﬁmher, however, that the Cephalon Partles may enter into any written

agreement that receives the prior approval of the Comm1ssmn Within thirty (3 0) days of
receiving a request for prior approval uxtder thls.paragraph, the Director of the Bureau of
Competition (or his or het designee) shall consiticg the réquest m good faith and shall notify'the
réqtiesting party in writing whether Commission staff believes the relévant agreement raises
issues under Section 5 of the FTC Act and the reasons for such a belief: or this Order shall be
deemed not to preclude the requesting party from entering into the subject written agreetngnt.

B. Nothing in this Orcter shall prohibit tlte Cephalon Parties from purchasing,
: mergmg with, or otherwise acquiring or being acqulred by any party with which a Cephalon
Party has entered a Brand/Genenc Settlement

C. In the eventof a matenal change in the law governing the antitrust implications of )
.Brand/Generlc Settlements the Comrmsswn will consxder, in good faith, modlﬁcatlons to this

Order proposed by the Cephalon Parties.
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| IL Equitabie Monetary Relief
T IS FURTHER ORDEl,iED that | |
| A. The Cer?hel_on Parties shall pay One Billion and Two Hundred Million Dollars
(US$ 1,200,_000,600) as equitable menetary relief, which shall be used for a settlement fund
(“Settlement Fund”) in accordance with the terms of this Order, including the Settlemerrt-Func_i
;f Disbursement'A'greement, attached hereto as Exhibit A..-
: B. - 'Subject to Paragraphs IIC and II.D, no later than the thirtieth day following the
date of entry of this brder, the Cephalon Parties shall deposit the Settlement Find into an escrow
" account to be designateq by the Cemmission (“Settlement Account™) and to be administered by
the Corrrmissien or its agent. As set forth in the Settlement Fund Disbursernent Agreement, the
amount of the Settlement Fund that is deposited_into the Settlement Account shall be helrl in trust
to satisfy the amount of eny settlenrent or judgment in e Related Case. | \ |
C. | Any amount that the Cephalon Parrties‘have paid in settlement or judgment in the
Related Cases prior to the thirtieth day following the date of entry .of this Order shall be credited
against the Settlement Funti, and the total amount to be der)osited by the Cephalon Parties intq |
the Settlem_ent Account shall be redueed accordingly. » | |
D. Ifthe Cephalon Parties htwe signed a-binding settlement agreement or binding
terrrr sheet to resolve 5 Related Case prior to the thirtieth day following the date of the.entry of
this Order, the ar'neuht agreed to be paid 'in settlement of such Related Case shall be credited
against the ASet-tlement Fund, and the a;mount to be deposited by the Cephalon Parties into the
Settlement Account shall be reduced accordingly. In the event that such a settlement is
dfsapprovec_i by the court or otherwise terminated, the Cephaion Parties shall deposit the amount

of any uncommitted settlement funds into the Settlement Account within four (4) months of such
R B 10 |
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d_isapprdval or tennination;'unless thé Director of the Bureau of Comperiti on or his or her K
designee déterminés that, for gqod cause showrr,_ rhe monies may continue to be maintained by
the Cephdlon Parties for séttlément of Related Cases for such period as the Director of the
Bureau of Competition or his or her_designee prescribes. -

: AE, The Cephalon Partres shall submit to the Commrssron a Verified. Accounting of
all individual credrts against the Settlement Fund under Paragraphs II C and II D no later than
- sixty (60) days after the date of the entry of rhrs Order. The Cephalon Parties shall sdbmlt the .
Vériﬁed Accountirrg to the Secretary of the _Cornmission and send an electronic version of the

Veriﬁéd’Accounting to the Compliance Division of the Bureau of Competition at

bdbompliance@ﬁc.gov. N

F_‘. | The p_dyment provided for herein is provided for purposes of settlement only.‘ No
, p'ortionvof the payment shall constitute, or shall be cc.).nstrued as 'corrstituting, a payment in lieu r)f
treble'damages, fines, penalties, punitive darnaggs or fo.rfeitures.

| o IiL Repotting Requirements
IT IS FURTHER ORDERED that:

A. The éephalon Parties shall submit to the C-ommissibn a veriﬂéd written report
.setting. tv'orth- in 'detail the manner and form in which the Cephalon Parties have complied and are
complymg wrth thlS Order; | |

1. - Wlthm sixty (60) days after entry of this Order, and

2. On the first anniversary of entry of thrs Order, and annually thereafter for
rrirre (9) years. 7 A
B. The Cephalorr Parries shall inclrlde with each verified written report re_quired by

this provision, a copy of any additional agreement with a party to a Brand/Generic Settlement to
Y . » N 11 -
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which a Cephalon Party 1s also sigriatory if (i) the rele\rant BrandfGenerie Settlement Agreement
includes an agreement by the ANDA Filer not to research, develop, manufacture, market or sell
k- the Subject Drug Product for any perlod of time, and (ii) the relevant addmonal agreement is
entered within a year of exccutmg the Brand/Generic Settlement Agreement, provzded that, the
Cephaion Parties do not need to submit any additional agreement that they submitted to the
Commlssmn with a prior verlfied written report required by this provision;
C. The Cephalon Pames shall submit each report requrred under this paragraph to the -
Secretary of the Commrssxon and shall send an electronic copy of each report to the Compliance
‘Division of the Bureau of Competition of the Comm1s51on at ccomphance@ftc gov.

- D. No information or documents obtained by the means provided in this Parag'raiph
shall be diyulged by the Commission to any person other than an authorized repreuentative of the
Commission, except inthe course of a legal pr‘oc,eeding regarding enforcement or modiﬁeerion
of this Order, ur as otherwise required by law. |

E. This Order does not alter the reuorting requirements of the Cephalon Parties

pursuant to Scctiou 1112 ef the Medicare Prescription Drug, Improvement, and Modemizatioh

Actof 200?. | .
| IV. Change of Corporate Control

ITIS FURTHER ORDERED that |
| A The Cephalon Parties shall notify the Commrssron at least thirty (30) days prlor to

any proposed dissolution, acqmsition, merger, or consolidation of Teva that might affect

compliance obligations arising out of this Order. ) A .
7 B. The Cephalon Parties shell submit any notice required under this paragraph to the

Secretary of the Commission and shall send an electronic copy of the notification to the
| | 12 |
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Compliance Division of the Bureau of Competition of the Commission at

becompliance@fte.gov.
C No information or documents submitted pursuant to this Paragrapﬁ shall be

divulged by the Commission to any pérson other than an authorized represéﬁtative ofthe
Commission, except in thé course of a legal procééding regarding enforcement or -modificat‘ion
of this Order, or as otherwise required by }aw. '
V. - Access to Iﬁformation

A. For the pufpose of determining or secﬁring po@pliance with this Ordevr,.subject to
" any }egélly recogn&ed privilege, and upori written request with reasonable notice to the
Cephaloﬁ Parties, the Cep}ialon Parties shall permit any duly authorized representative of the
Commission:
- L Access, during office hours and in the presence of counsel, to éll facilities

.andA access to inspect and copy, at thé Cephalon Partiés’ expense, non-privileged books,

}edgers, accounts, correspondence, memoranda and other fecords and documents in the »

possessioh or under the contrpl of the Cephalon Parties réééonably related to this Order;

and

2. Upori reasonable notice to the Cepﬁalon Parties, to interview a reasonable‘

number of officers, direcfors, or employees of the Ceﬁl}alon Parties, who may have -

c;ounisel pré_sent, regarding any such matters.

B. | No informatién or documents obtained by the means provided in this Paragraph .
shall be divulged by the Commission to any person bthef than'an authorized. representative of the
Commission, except in the course pf a‘}egal proceeding regafdihg enforcement or modification

of this Ofder, or as otherwise required by law,
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VI Retentmn of Junsdlctmn
- IT IS FURTHER ORDERED that this Court retains Junsdlctnon of this matter for
purposcs of co‘nstruction, modiﬁcation,‘ and cnfoi'cement of this Order.
| VIL Explrahon of Order
~ IT IS FURTHER ORDERED that this Order shall expire ten ( 10) years aﬁer the date it
" is entered. |
VIIL Dismissal and Costs -~ -

This action shall be dismissed with prejudice. Each party shall bear its own costs.

SO ORDERED this_{ 7 _day of dean? , 2015.

Hon. Mitchell S. Goldberg—
UNITED STATES DISTRICT JUDGE
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' :8O.STIPUEATED AND.AGREED:

FOR PLAINTIFF FEDERAL TRADE COMMISSTON;

Cominission

FOR CEPHALON, INCi

Date: 3
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- Federal Trade Commission v. Cephalon, Inc., CA 2:08-cv-2141-MSG

Exhibit A to Stipulated Order for Permanent Injunctidn and Equitable Monetary Relief

" SETTLEMENT FUND DISBURSEMENT AGREENIéNT
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SETTLEMENT FUND DISBURSE;,MENT AGREEMENT
Pléintiff, the Federal Trade Commission (“Commissiox:;”), Cephaion, TInc. (“Cephalon™),
and Teva Pharmaceutical Industries, Ltd. (“Teva™) hereby enter into this Settlement Fund
Disburéement Agrecnient, which is Exhibit A to the Stipulated Order for Permanent Injunction
and Equx;table Monetary Relief. The Seftlement F_und D‘isburser'nent Agreement and the -
Stipulated Order for Permanent Injunction and Equitable Monetary Relief are éollecti\%ely"
referred to héréin as the “Order.” |
1. Unless 'ptherwise noted herein, the capitalized terms in this Settlement Fund
Disbursement Agreement have the same' m?aning as in the Stipulated Order for
Permanent Inju;xctic;n and Equitable Monétary Relief.
| ~ SETTLEMENT ACCOUNT
2. The Settlement Fund» required by the Order (except for monies credited against the
Scttlement Fund under Paragraph II of fhe Ordel_-) wiu be held in trust in an escrow
‘account estabiishéd and maintained by the Commiésion or its agent (“Settlement
; Acéount”j. The Comrfxission will provide lche Cei:haloﬁ Parties with instructions for
wiring the Seﬁlement Fund into the Settlement Ac;:ount? as well as any other necessary
paperwork or instructions. Disbursement of the proceeds of the Settlement Account shall
~be made by tﬁe Commission in aécdrdance with the requireme;nts of the Order.
3. ‘Any interest earned on amounts’depésited into the Settlement Account will remain in the
Settlement Account, and will becon.le part of the Settlemént Fu‘nd.v
, 4. - The Commission inay use the Settlement Fﬁnd to pay reasonable costs necessary to
admir{istcr the Settlement Account. The Cephalon Parties will not be rcquiréd to pay any

additional monies, over and above the Settlement Fund required to be deposited pursuant

ii
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" to the Order, to cover ény expenses, fees, or other costs assoéiated with the Settlement -

| Account. |
The Cephaloﬁ.Parties may,né more ﬁ‘equently than once a month, sixbmit a request to the
Commiss;mn in writing for a statement of the remaining balance in the Settlement |
Account, and an itémized list of any disbursements made from the Settlement Account.
Any such request shall be submitted to‘thc Secretary of the Commission, and, on tﬁe
sam¢ day, an electronic copy of the réquést shall be submitted to the Compliance
Division of the Bureau of Compeﬁtion of the Commission at Bébomp,liance@ﬁc. gov and

" the Financial Management Qfﬁcc of the Commission at Finance@fic.gov. The Chief

- Financial Officer of the Commission o;,his or her designee wili provide the information

. ‘ri:quested‘within fifteen (15) busine;ss ciays.

DISBURSEMENT OF FUNDS FROM THE SETTLEMENT ACCOUNT

- Except as provided for in this Sgtlernent Fund bisbursement Agreement, the Settlement
Fund shall be held in trust a;nd'used solely té satisfy the amount of any settlement
(including aséociat;:d fees, costs, and expenses) reacﬁed by the Cephalon Parties ina.

Related Case, or the amount of any judgment (including associated fees, costs, and .~
expenses) against the Cephalon Particé in a Related Case, regardless of the date of that
settlement or judgﬁént. - | |

| The Ccpﬁalcn Parties shall submit a list éf ‘RelatedCases tﬁat have not been settled and
for which a judg&ent has not beén entered (“Remaining Caées List”) on or up to 30 |

(thirty) days before the five-year anniversary of the entry of this Order, and each year

thereafter, until, in the good faith belief of the Cephalon Parties, settlements have been

reached, or final judgments entered, in the relevant Related Cases. The Cephalon Parties

ifi
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 shall submit the Remaining Cases List to the Secret_afy of the Commission, and, on the

' same day, transmit an electronic copy of the request to the Compliance Division-of the

. Bureau of Competition of the 'Comm_ission at becompliance@fic. go;v. If the Cephalon

~ Parties do not submit a Remaining Cases List as provided in this paragraph, or the term

of the Order has 'qxpired, any monies remaining in the Settlement Account, less

reasonable administrative expenses, shall be paid to the Treasurer of the United States.

To obtain disbursement from the Settlement Account as authorized by the Order, thé

Cephalon Parties shall submit a written request for disbursement with the Commission

(“Disbursement Request”).‘ The Disbursement Request shall include:

a.

a reference to the Order;

" contact information, including business address, phone number and email address,

for the relevant contact peison(‘s) for the Cephalon Parties (“Cephalon Parties’

Contact™);

- the identity of the party or parties threatening or ésserting a claim in the relevant

Related Case (“Settling Parties”);

contact information, including business address, phone numbgr, efma_il aqldress,
and relationship to the Settling Parties, for the contact person(s) fpr the Seitling
Parties in the» relevant Related Case (“Settling Parties’ Contact”j;

a copy of the settlement or jud gménf in the Rél.ated Case for which disbursement
is being sought;

the complaint filed in the Related Case or dther documents sufficient to show the

allegations and relief sought by the Settling Parties;

iv
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g. thé‘amo{mt of the settiement or judgment in the Related Case (“Disburscmént

| Amount”); and : .

'h. the inférmation necessary to wife the Disburserhent Amount from the _Settlemeht
.»Account to tﬁe Settling Parties.

9. The Cephalon Parhes shall subzmt the stbursement Request to the Secretary of the
Commxssmn and on: the same day, send an electromc copy.of the request to the
Compliance Division of the Bureau of Competntxon of the Commlssmn
at bccomghanoe@ftc gov.

10. : Wlthm ten (10) busmess days of rccelvmg the Disbursement Request the Du'ector of thc

| Bureau of Competition or hlS‘ or her des;gnec (, ‘BC Director”) shall
_ 5. if thé ]jisbursément Request comﬁlieg with the requirements of the Order,

authorize transfer of the Disbursement Amount to the Settling Parties énd notify
the Cephalon Parties’ Contact and the Settling Parties’ Contact in writing that the
transfer has been authorized; or ‘

b. | if the BC Diregztbr believes that additional information is required to determine the
whether the Iiisbm;semeht' Request complies witﬁ the requiréments of the Order,>

notify the Cephalbn,Pérties’ Contact and the Settling Parties’ Contact in writing

and 1dent1fy the addmonal information required; or

c. ifthe BC Director beheves that the Dlsbursement Request does not comply with
the requirements of the Order, notify the Cephalon Parties’ Contact and the
Settlh{g Parties® Contact and provide a written ex;;lanaxion why the DisbﬁrSenjent
Request has been denicd and how, in the BC Director’s view, the Disbursemeﬁt

Request does not comply with the requirements of the Order.
. v )




1L

12.

13.

14,

15.

¥

Case 2:08-cv-02141-MSG Document 405 Filed 06/17/15 Page 23 of 24
Case 2:08-cv-02141-MSG Document 397-1 Filed 05/28/15 Page 24 of 25

Within ten (10) business da%ys of receiving the information requested under Paragraph 10

above (if such information is requested), the ﬁC_Dirwtor shall

a. = ifthe Disbursement Rg'quest comﬁlies with the requirements of the Order,.
authorize transfer of the Disbursefﬁent Amount to the Settling Parties and notify
the Cephalon Parties’ Contacf and the Se_ttiing Parties’ Coritact in writing that the
tméfer has beeﬁ aﬁtﬁorized; or | |

b. if the BC Director believes that the Disbursement Request does not comply with‘

“the fequ}feménts of the Order, notify ﬂxe Cephalon Parties” Contact and the
Settling Parties’ Contact and provide;a written explanation why the Disbﬁrsehent
Reqﬁest_ has been denied and how, in the BC‘ Director’s ‘&;icw, the Disbursement
Request does not comply with the requirements of the Order.
If the Co'xﬁmission and the Cephalc;n Parties cannot %;gree on whether a Disbufsemént

Request complies with the requirements of the Order, either party may petition the Court

" for a determination.

Any settlement of the Direct Purcilaser C!as?s Case yor the End Payor Class Case that is
approved by the Court complies with the Order, and a Disbursement Request shbmitted
| for any such settlement wil_l be approvéd provided the requirements of Paragra‘ph48 are
met. A ,
Disbursément Requests shall be authorized in the order they are submitted to the
~Commission by the Céphalon i’anies; V
If this Settlement Fund Disbursement Agreement or any of its provisions are ruled invalid
or unenfofcéable, in whole or in part, the Commission and the Ce;;halon Parties agree to

work together on modifications to effectuate the intent of the settlement.

vi
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: CbNFlDENTlALITY

Any information submitted under this Settlement Fund Disbursement Agreement shall

nfjt be divulged by the Commission to ény person other fhan an authorized representative
of th§ Commissioq, except in'the course of a legal proceeding regarding enforccﬁlent or
modification of this Order, or as otherwise required by law, .

CLOSING THE SET’fIJEMENT ACCOUNT
“The Comission shall close the Se&lemgpt Account if the entire Settlement Fund (less
any remaining reasonable administfative costs) has been fully disbursed or, in accordance
with Paragraph 7, the Commission payé any inoniés vrem‘aining in the Settlefnent Account

(less any remaining reasonable administrative costs) to the Treasurer of the United States.-

~ The BC Director shall provide written notice to the Cephalon Parties of the intent to close

the Settlement Account n§ "latcr than thirty (30) days in advance of closiﬁg the Settlement
Account, and shall provide written‘notice to the Cep_hélon Parties when the Settlement
'Account is closed. A

The CommiAssionvwiIl not close the Settlement Account until all reasonable adnﬁnistrativq

costs have been paid.

vii
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

FEDERAL TRADE COMMISSION
600 Pennsylvenia Avenue, N.W.
Wasningion, D.C. 20580

Plaintiff,
V. Civil Action No. 2:08-cv-2141-MSG
CEPHALON, INC,

41 Moores Road
Frazer, Pennsylvania 19353

Defendant.

Vvvuvvvvkuv\';g./

[PROFPOSED] STIPULATED REVISED ORDER FOR PERMANENT INJUNCTION
AND EQUITABLE MONLETARY RELIEF

Plaintiff, the Federal Trade Commission (*Commission™), filed its Complaint for

‘Injunctive Relief, subsequently amended as PlaintifT Federal Trade Commission’s First

Aménded Complaint for Injunctive Relief, (*Complaint’), in this matter pursuant lo Section
13(b) of the Federal Trade Commission Act (“FTC Act™), 15 U.S.C. § 53(1;)1 The Commission,
Cephalon, Inc, (“Ccyhalurx"’) and Teva Pharmaccutical Industries Ltd. {“Teva”) reached an
agreement to resolve this case through settlement, and without trial or final adjudication of any
issue of fact or law, and stipulated to entry of a Stipulated Order for Permanent Injunction and
Equitable Monetary Relief (“Original Order™) to resolve all matters in dispute in this action. The
Commission, Ce,pha}c;n and Teva now stipulate to entry of a Stipulated Revised Qrder for
Permuanént Injuriction and Equitable Monetary Relief (“Revised Order”) in settlement of the

Commission’s claims against Teva Pharmaceuticals USA in FTC v, AbbFie Inc,, Nos. 18-2621,
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18-2748, i,8~2‘47;58,(.3d Cir.); Aclavis in Federal Trade Commission v Actavis., Civ. Action Na.
09-cv-955 (N.D. G4d.); and Watson in FTC v, dllergan PLC, Cly, Action No. 17-¢v-00312 (N.D.
Cal.).
THEREFORE, IT 1S ORDERED as follows:
DBEFINITIONS

For purposes of this Revised Order, the following definitions apply:

1. “Commussion” means the United States Federal Trade Comm'iésion.

2. “Actavis” means Actavis Hbldco Us, Inc.

3 “Cephalon™ means Cephalon, Inc,

4, “Watson” means Watson Laboratories, Inc,

5. “Cephalon Group” means Cephajon, any joint vénlure, subsidiary, division, group, or

affiliate Controlled (for clatity, currently or in the future) by Cephalon that engages in
Commerce-in the United States, their successors and assigns, and the respective directors,

officers, enmiployees, agents and representatives acting on behalf of each,

6. “Teva” means Teva Pharmaceutical Industries Lid.

7. “Teva Pharmaceuticals USAY means Teva Pharmaceuticalg USA, Inc.

8. “Teva US Entities” means any joint venture, subsidiary, division, group, or affiliate
Controlled {for clarity, currently or in the future) by Teva that engages in Commerce in
the United States, including Cephalon, Teva Phammaceuticals USA, Actavis, and Watson.

9, “Teva Group” means Tevd, Teva US Entities, their successors and assigns, and the

respective directors, officers, employees, agents, and representatives acting on behalf of

each.

10.  “Cephalon Parties” mean Cephalon, Cephalon Group, Teva and Teva Group.

2
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*505(b)(2)-Application” means an application filed witly the United States Food and Drug

Administration pursnant to Section 505(b)(2) of'the Federal Food, Drug and Cosmetic

Act, 21 §355(b)(2).

“ANDAY means an Abbreviated New Drug Application filed with the United States Food
and Drug Administration pursuant to Section 505(j) of the Federal Food, Drug and

Cosmetic Act, 21 U.8.C.§ 355(1).

“Authorized Generic” means a Drug Product that is manufactured pursuant to an NDA

and promoted, offered for sale, sold or distributed in the United States under a name other

than the proprictary name identified in the NDA,

. “Brand/Generic Settlement”™ means any agreement or anderstanding that settles a Patent

Infringement Clain.a in or affecting Commerce in the United States.
“Brand/Generic Settlement Agreement” means a written agreement that sertles a Patent
Infringement Clainy in or affecting Commerce in the United States. |
“Branded Subject Drug Product” means a Subject Drug Product Marketed in the United
States under the proprietary name identified in the NDA for the Subject Drug Product.
“Comnierce” has the same-definition as in 15 U.S.C. § 44.
“Contingent Supply Agreement” means a Supply Agreement that terminates within 30
days after the Generie Filer, after good faith commercially reasenable efforts, (i) has final
FDA approval for its ANDA or 505(h)}(2) Application for the Generic Subject Diug
Product and‘(ii) can manefacture cofnmercial quantities of the Generic Subject Drug
Product, |
provided, however, the Generic Filer may take delivery of and Market quantities
of Authorized Generic ordered prior to termination of the Contingent Supply Agreement

n

3
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so long as the toral quantity of Authorized Generic delivered to the Generic Filer

following termination of the Contingent Supply Agreement: (i) does not exceed the total

duantity needed by the Generic Filer (as reflected in forecasts provided to the NDA

Holder priorto termination of the Contingent Supply Agreement) during the 8 months

following (x) termination of the Contingent Supply Agrcement, if termination occurs
after the Generic Entry Date or (y) the Generic Entry Date, if termination occurs before

the Generic Entry Date; and (i1} is delivéred within § moriths of termination of the

Contingent Supply Agreement.

“Control” or “Controlled” means the holding af more than fifty percent (50%) of the

common voling stock or ordinary shares in, or the right to appoint mote than Gifty percent

(50%) of'the directors of] or any other arrangement resulting in the right to direct the .
management of, the said corporation, company, partnership, joint venture or entity,
“Drug Produc@” means a finished dosage form (e.g., tablet, capsule, or solution), as
defined in 21 C.F.R. § 314.3(b), that contains a drug substance, gencz'éfl}f; bot not
necgssarﬂ'y, in association with one-or more other ingredients.

*‘Exclus‘;i‘on Period” means the 60-day period starting 30 days before executing a
Brand/Generic Settlement Agreement and ending 30 days after executing the
Brand/Generic Setilement Agreement.

“Fully Allocated Manufacturing Cast” means the sum of the following:

a. Direct costs incurred to produce (or acquire) the Subject Drug Product or
materials, as consistently applied-in accordance with past practice and in the
ordinary course of business, including but not limited to (x) acquisition costs or

(v) if applicable, materials, labor, manufacturing costs, packaging, labeling,



23.

Case 2:08-cv-02141-MSG Document 410 Filed 02/21/19 Page 5 of 31

Case 2:08-cv-02141-MSG  Document 409-1 Filed 02/19/19 Page 6 of 45

» testing, qua]itﬁ/lcon;ml, storage, insurance, and product maintenance, and
determined in accordance with GAAP;
The cost to-ship the Subject Drug Product or materials fovﬁhe Generic Filer; and
Administrative expenses and overhead expenses directly related to the production
df'the Subject Dfr.ug Product or malerials as allocated m accordance with past
practice and in the ordinary course of business,
| provided that, if administrative ex penses and overhead expenses are not
allocated 1o the Subject Drug Produet in the ordinary course of business, for this
definition, these e.xpensés shall be allocated as a proportion of thé NDA Holder’s
COGS of the Subject Drug Product to the NDA Holder's total COGS, excluding
administrative expenses and overhead expenses. To illustrate, overhead
expenses and administrative expenses shall be allocated proportionately, by
deterrnining the ratio of the Subject Drug Product’s COGS (excluding
administrative expenses and overhead expenses) to the NDA Holder’s total
COGS for the relevant manufacturing site (again excluding administrative
expenses and overhiead expenses), multiplied by the administrative expenses and
overhead expenses for the same manufacturing site. In this pl'o'\Iisi(m COGS
refers to.the NDA Holder's cost of goods sold, determined in accordence with
GAAP, as thsist@dy applied in accordance with past practice and in the
ordinary cburse ot business.
“Generic Entry Daté” means the date in a Brand/Generic Settlement Agreement, whether
certain or contingent, on or after which a Generie Filer is authorized by the NDA Holder
to begin manufacturing, importing, using or Marketing the Generic Subject Drug Product.

5
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“Generic Filer” means & party to.a Brand/Generic Settlement who controls an ANDA or
505(b)(2) Application for the Subject Drug Product or has the rj:xciusive: right under such
ANDA or 505(b}(2) Application to distribute {he Subject Drug Product.

“Genceric Party” means the'Generic Filer, its parents, and any joint venture, subsidiary,

division, group, or affiliate Controlled (for clarity, currently or in the fitture) by the

Generic Filer or its parent, and theirsuccessors and assigns.

v

Generic Product”™ means a Drug Product manufactored under an ANDA or a 505(b)(2)

Application.

“Generic Subject Drug ,Pmducl’i means the Generie Product that is the subj ect of the
Pateit Infringement Clainy being resolved by the Brand/Generic Seftlement.
“Market,” “Marketed” or “Marketing” means the promotion, offering for éale, sale, or
distribufion of a Drug Product,

“Ma;éria_ls Agreement” means provisions in, or incorporated into, a Brand/Generic

Settlement Agreement providing for the sopply of materials to a Generic Party by an

‘NDA Party for securing and/or maintaining regulatory approval, or manufacturing and

Marketing by the Generic Filer of the Subject Drug Product, including the terms and
conditions of any such supply.

“Materials Price” means the total actual per-unit price charged by the NDA Holder for
materials provided through a Materials Agreement, including am; trgnsﬁ:r price and
royalty orprofit-share payments to be made by the Generie Filer, net of any discouﬁts,
a}vlewances; rebates, or other reductions.

*“Minor Purchase Order” means an ordinary course purchase order for Drug Products,

“their ingredients, or related equipment or supplies that doés not exceed $1,000,000,

6
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provided that the SI,OO0,0éO litnit referenced in this definition shall be increased (or
dc’créased) as of January 1 of each year by an amount equal to the percentage increase (or
decrease) from the previous year in the annual average Producer Price Index for |
Phaimaceiitical preparations - WPU0638 published by the Bureau of Labor Statistics of
the United Stdtes Department of Labor, or {.ts SUCCESSOr.
“NDA”means a New Drug Application filed with the United States Foad and Drug
Administration pursuant to Section 505(b) of the Federal Food, Drug andi Cosmetic Ad,
21 ULS.CL§ 355(b), including all changes or supplements thereto which do not result'in
the submission of a new NDA.
YNDA Holder”™ means 4 party to a Brand/Generic Settlement that controls the I;JDA for
the Subject Drug Product ¢r has the exclusive right to distribute the Branded Subject
Drug Product in the United States.
“NDA Party” means the NDA Holder, its parents, and any joint venture, subsidiary,
division, group, or affiliate Controlled (for elarity, currently or in the future) by the NDA
Holder or its parent, their successors and assigns.
“No-AG Commitment™ means any agreement with, or commitment or license to, a
Generic Party that prohibiis, prevents, restricts, requites 2 delay of, or imposes a
condition precedent upon the researcly, development, manufacture, regulatory approval,
or Marketinig of an Autherized Generic of the Subject Drug Product,

providad, hovever, that agreement by the Generic Party to pay royalties to the
NDA Party for the gght to Market the Generic Subject Drug Product or an Authorized
Generic of the Subject Drug Product, including agreement on the terms and conditions
governing payment of such royalties, sh;ﬂl not be considered a No-AG Commitment.

7
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“Original Order” means the Order for Permanent Injunction and Equitable Monetary

Relief entered in this matter on June 17,2015, at Docket No. 405.

“Patent Infringement Claim” means any alleégation threatened in wriling or included in &
complaint filed with a court of las, that a Generic Product may infringe any U.S. Patent
held by, or exclusively licensed to, an NDA Holder.

“Payment by the NDA Party lo the Generic Party” means a transfer of value, other than a

No-AG Commitment, by an NDA Party to s Generic Party (including, but not Jimited to,

money, goods, or services), regardless of whether the Generic Party purportedly transfers

value in return, where such transfer is cither expressly contingent on entering a

Brand/Generic Settlement Agreement or agreed to during the Exclusion Period.

However, Payment by the NDA Party to the Generic Party does not include:

a. compensation for saved future litigation expenses in Hiigation involving 2 Patent
Infringement Claim that does not exceed x) the maximum limit (as defined in this
paragraph) minus y) the value of Minor Purchase Orders (1) that were placed or
confirmed during the Excliusion Period and (11) do not qualify as the continuation

- or renewal of a pre-existing agreement, as set forth in Paragraph 38(f) below. The
maximuwm Hmit \\;'as $7.000,000 when the Original Order was enfered on June 17,
2015 and, as required by the Original Order m;d this Revised Order, has increased
(or decreased) ~ and, going forward, shall continue to increase (or decrease) ~ on
January 1 of each year by an amount equal 10 the percentage increase (or
decrease) from the previous year in the annual average Producer Price Index for
Legal Services (Series 1d. PCU3411--5411--) published by the Bureau of Labor

Statistics of the United States Department of Labor, or its successor;
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the ﬁght to Market; -as of an agréed upen Generic Eniry Date: (1) Generic
Product(s) in the United States under an ANDA or S05(6)(2) Application (x) that
is controlled by the Generic Filer-and was niot transferred to the Generic Filer by
the NDA Holder. or (y) to which the Generic Party has a license from a party
other than the NDA Holder; or (ii) an Authorized Generic of the, Subject Drug
Produet, regardless of whether the Generic Filer must pay for the right to Market
or the terms and conditions governing suéh pavment;

an agreement lo seltle or resolve 4 different litigation claim, so long as that
scparale agreement independently complics with the terms of this Revised Order;
a Qualified Materials Agreement or Qualified Supply Agreement;

Minor Purchase Orders placed or confiomed during the Exclusion Period that do
not exceed a cumulative maximum, which is injtially $4,000,000 and.shall
increase (or dctréase) on January 1 of each year by an amount equzl 1o the
percentage increasg (or decrease) from the previous year in the-annual average
Protucer Price Index for Phazmacéutica! preparations - WPU(638 published by
the Bureau of Labor Statistics of the United States Department of Labor, or its
SUCCESSOT;

cnnfiﬁuati on ar renewal of a pre-exisling agreement so long as (i) the pre-existing
agrecment was entered at least 90 days before the relévant Brand/Generic
Settlement Agreement, (1i) the terms of the renewal or cgn%inuation, 1hcluding the
duration and the financial terms, are substantiaily similar to those in the pre-
existing agreement, and (i1} entering the continuation or renewal is not expressly

i

confingent on agreeing, o the relevant Brand/Generic Settlement;
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provisions io facilitate, Ey means other than the transfer of goods or money, the
Generic Filer’s ability to secure or maintain final regulatory approval, or
comymence or continue the Marketing, of a Generic Product, by, inter alla,
providing covenants; waivers, permissions, releases, dismissals of ¢laims, and/or
authorizations; or

waiver or limitation of a claim for damages or other monctary relief based on
prior Marketing of the Generic Subject Drug Prodt;ct, but enly if the NDA Holder

and the Generic Filer do not agree, and have not agreed, (o another Brand/Gencric

Settlement for a different Drug Product during the Exclusion Period.

“Qualified™ as referring 1o a Materals Agreement or a Supply Agreement means a

Materizls Agreement or Supply Agreement that meets all of the following conditions:

a.

the price is above the Fully Altocated Manufacturing Cost, meaning
i) if the Agreement is a Materials Agreement, the Materials Price charged
by an NDA Party for materials provided through the Malerials
Agrecment is at or above the Fully Allocated Manufacturing Cost
incurred by the NDA Party per unit of the relevant materials, or
i) if the Agrecment is a Supply Agresment, the Supply Price charged by an
NDA Party for the Authorized Generic of the Subject Drug Product is at
or above the Fully Allecated Manufacturing Cost incuired by the NDA
Party per umt of the Authorized Gangric of the Subject Drug Product
provided under the agreement;
the Brand/Generic Settlement Agreement conlaining or incorpordting the
Materials Agreemant ¢r Supply Agreement is the only Brand/Generic Settlement

Agreement that the NDA Party and the Generic Party have entered, or agreed to

enter, during the Exclusién Period;
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within 14 days after signing the Brand/Generic Setflement Agreement containing
or incorporating the Materials Agreement or Supply ‘Agreement, the Cephalon
Parties submit to the Monitor a full and complete copy of the Brand/Generic
Seitlement Agreement, inchuding any Materials Agreement and/or Supply |
Agreement;

within 14 ddys afier the NDA Holder provides to the Gcncﬁc Filer the Materials
Price or Supply Price, as applicable, the Cephalon Parties submit 1o the Monitor ]
notification of the relevant Materials Price or Supply Price;

within 30 duys after beginning supply under the relevant Materials Agreement or
Supply Agreement; the NDA Helder submits to the Monitor:

if a Materials Agreement, a verified written statement containing (i) the

B
Fully allocated Manufacturing Cost per unit for the materials and (i) a
detailed breakdown of the Fully Allocated Manufacturing Cost for the
materials, stated separately by cost component and on a per-unit basis;
and
i) if a Supply Agreement, a veriﬁ_ed written statement containing (i) the

Fully Allocated Manufacturing Cost per unit for the relevant Authorized
Generic of the Subject Drug Product and (ii) a detatied breakdown of the
Fully Allocated Manufacturing Cost for the Authorized Generic of the

Subject Drug Product, staicd separately by cost component and on & per-
unit basis; and

if the NDA Party is not a Cephalon Party, thie Materials Agreement or Supply
Agreement, as applicable, requires the NDA Party to (i) provide the notfication
required by subsection (¢) above and cooperate with any reasonable request by the

Monitor or staff of the Commission for documents and information to determine
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the relevant Fully Allocated Manufacturing Cost, including without limitation and

subject to any demonstrated legally recognized privilege, providing the Monitor

reasonable access 1o persomnel, books, documents, records kept in the ordinary

course of business;

provided that, notwithstaniding subsections (e) and {f) above, a Materials

Agreement or Supply Agreement in which a Cephalon Parly is a Generic Party shall also

be considered a Qualified Agreement if it complies with subsections (a) fo (d) above and:

)] if 2 Materials Agreement, the Cephalon Parties submit to the Maonitor
within 30 days of beginning to receive thie materials, a verified written
statement containing (i) the Cephalon Parties® best estimale of what
would be the Fully Allocated Manufacturing Cost per unit for the
materials if manufactured or sourced by the Generice Party, including a
separate estimate of each cost component on a per-unit basis, and (#) 8
description of the term$ and conditions of any agresment(s), offer(s),
purchase order(s) or price quote(s) a Cephalon Party has entered into or
received for supply of the materials in connection with manufacture of
the Subjeet Drug Product and other facts and circumstances, if any, that
the Cephalon Parties deem relevant to understanding such terms and
conditions; and

1) ifa Supply Agreement, it is a Contingent Supply Agreement and the
Cephalen I’a;‘tics);:uhzaﬁit 10 the Monitor withiz; 30 days of beginning to
receive the Authorized Generic, a verified wriiten statement containing
(i) the Cephalon Parties’ best estimate of what would be the Fully

Allocated Manufacturing Cest per unit for the Subjeet Drug Product if
manufactured by a Generic Party and (ii) a detailed breakdown of that

best cstimate, including an estimate of each cost component on a per-

unit basis.
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40.  “Subject Drug Product” means the Drug Product for which one or more Patent

Infringement Clairus are settled under & given Brand/Generic Settlement. For purposes

of this Revised Order, the Drug Product of the NDA Holder and the Generic Filer fo the

sarmne Brand/Generic Settlement shall be considered to be the same Subject Drug Product.
41, “Supply Agreement” means provisions in, or incorporated inlo, & Brand/Generic
Settlement Agreement providing for the supply of the Subject Drug Product to the a
Generic Party by an NDA Party for the Marketing by the Generic Party of an Authorized
Generic on or afier the Generic Entry Daie,ﬁ inclading the tenns and conditions of any
such supply.
“Supply Price’” means the total actual per-unit price charged by the NDA Holder for
supply provided through a Supply Agreement, including any transfer-price and royalty or
profit-sharé payments lo be made by the Generic Filer, for the right to sell an Authorized
Generic of the Subject Drug Product, net of any discounts, allowances, rebates or other

reductions.

43, “U.S. Patent” means any patent issued by the United States Patent and Trademark Office,

including all renewals, dervations, divisions, reissues, continuations, continuations-in

part, moditications or extensions thereof.
FINDINGS

This Court hasg jurisdiction over the parties and the subject matter of this action. Teva has

stipulated that, Tor purposes of this Revised Order alone, the Court has personal

jurisdiction over Teva.

Venue for this matter is proper in this Court under Seclions 5(a) and 1 3(5) ofthe FTC
Act, 15 U.S.C. 8§ 45(a), 53(b).

13
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" The Cephalon Partiés admit the facts necessary to establish the personal and subject

matter jurisdiction of this Court to enter and enforce the Original Order and this Revised.
Order.

The Comniission and Cephalon agreed fo stipulate 1o entry of the Original Order to
resolve the litigation FTC v. Cephalon, lic., 08-cv-214] (E.D, Pa.).

The Commission and the Ccpbalon Parties now bave agreed to stipulate to entry of this
Revised Qrder to resolve-the litigations F1C v, AbbWie Inc., Nos. 18-2621, 18-2748, 18-
2758 (3d Cir.), Federaf Trade Commission v Actavis.. Civ. Action No. 09-cv-955 (N.D.

Ga.), I'7Cv. Allergan PLC, Civ. Action No. 17-¢v-312 (N.D. Cal.); and Endo

Phurmacenticals Inc. v, FTC, Civ. Action No. 16-¢v-5599 (E.I3, Pa.).

The Cephalon Parties waive any claim that they may have under the Equal Aceess to
Justice Act, 28 U.S.C. § 2412, concerning the prosecution of the aciions identified in
Finding No. 5 through the date of this Revised Qrder, and agree to bear their own cosis
and attorney fees in thosc-actions.

The Cephalon Parties waive al] rights to appeal or otherwise challenge or contest the
validity of this Revised Order.

This Revised Order docs not canstitute any evidence against the Cephalon Parties, oran
admis;iqn of Hability or wrongdoing by the Cephalon Parties in any case or other
proceeding. This Revised Order shall not be used in any way, as evidence or otherwise,
in any case or ather proceeding; provided that, nothing in this provision prevents the
Commission from using this Revised Order in any proceeding regarding énforccment or

modification of this Revised Order, or as etherwise required by law.

14



nd

Case 2:08-cv-02141-MSG Document 410 Filed 02/21/119 Page 15 of 31

Case 2:08-cv-02141-MSG Document 409-1  Filed 02/19/19 Page 16 of 45

‘Entry of the Revised Order satisfies the requests for relief made by the FTC in its

complaints in the foregoing actions and is in the public interest.

STIPULATIONS

Teva stipulates that, in retamn for good and valuable consideration, the receipt and

sufficiency of which is hereby acknowledged, Teva agrees to be fully bound by the terms

of this Revised Order.

Teva stipulates that it wi‘Ij not object to the Commission’s right 10 seck relief under this
Revised Order against Teve to the same extent the Commission can seek relief against
Cephalon (or Cephalon’s successors and assigns). Teva does not.otherwise waive its
right to contest any enforcement action against it

For purposes of this Revised Order alone, Teva does not contest personal jurisdiction of
this Court over Teva. Teva is an Israeli company with its principal place of business at 5
Basel Street, Pelah Tikva, 49131, Israel.

Teva stipulates thal i is the ultimate corporate parent of Céphalon, Teva Pharmaceuticals

s

USA, Actavis, and Watsen. ,
Teva siipulates that veaue for Uhis matter is proper in this Court under Sections 5(a) and
13(b) of the FTC Act, 15 U.8.C. §§ 45(a). 53(b).

Teva stipulates that all stipulations herein are made on behalf of, and include, Teva and
p

Teva Group.

The Cephalon Pariies stipulate that they shall comply with the provisions of this Revised

Order pending its entry by the Court.

15
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‘Watson stipulates that, upon entry of this Revised Order, it will not file.— or, if already

filed, will voluntarily dismiss within one day of the entry of this Revised Order —any
appeal of the order dismissing the action Endo Pharmacewticals Inc. v, FI'C, Civ. Action
No. 16-¢v-5599 (E.D. Pa.), with the parties agreeing (o bear their own costs.

The Comimis$ion stipulates that, within one day of the entry of this Revised Qrder, the
Commission will file motions for voluntary dismissals with prejudice of its claims against
Teva Pharmaceuticals USA in F7C v, 4bbVie Ine., Nos. 18-2621, 18-2748, 18-2758 (3d
Cir.); Actavis and Allergan Finance, LLC in Federal Trade Commission v Actavis., Civ.
Action No. 09-cv-955 (N.D. Ga.); and Watson in FT7Cw Allergun PLC, Civ, Action Nus
17-cv-00312 (N.D. Cal) in the forms provided in Exhibit .

The Commission and the Cephalon Farties stipulate that upon entry of the Revised Qrder,
the Commmission and the Cephalon Parties each release the other from any and all claims,
causes of actions and demands, including any elaim for attorney fees, costs, sanctions or
other expenses that are in existence as of the date of entry of the Revised Order in any of
the following actions: FTC v. AbbVie Inc., Nos. 18-2621, 18-2748, 18-2758 (3d Cir.);

Federal Trade Commission v Actavis,, Civ. Action No. 09-¢v-9535 (N.D. Ga.); FTC v

 Allergan PEC, Civ. Action Ng, 17-cv-00312 (N.D. Cal.y; Endo Pharmaceuricals ne. v.

FTC, Civ. Action No. 16-cv-3599 (E.D. Pa.); and Federal Trade Commission v. findo
Pharmaceniicals Inc.. Civ. Action No. 1‘6"0\*-]440 (E.D. Pa).

The Commission and the Cephalon Parties stipulate that the Original Order will remain in
full force and effect until entry of the Revised Order. The Commission f'urthcr stipulates
that it releases the Cephalon Parties from ¢laims for violation of the Original Order that
are based on conduct that docs not also violate the Revised Order, including claims

16
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related to entry of a Supply Agreement or Material Agreement where the pricing in the
relevant agreement is consistent with the pricing requitements {price at or above cost) for
a Qualified agreement under the Revised Order,
ORBER
I. Prolibited Agreements

IT 1S ORDERED thai

A From the date the Revised Order is signed by Teva, the Cephalon Parfies are prohibited

from, together or separately, entering into any Brand/Generic Settlement that includes:

1. a Payment from an NDA Party to-a Generic Party and an agreement by the
Generic Filer not 1o research, develop, manufacture or Market the Subject Drug
Product for any period of time; or

a No-AG Comimitment and an agregment by the Generic Filer not to reséarch,

S

develop, manufacture or Market the Subject Drug Product for any period of time,
provided, however, that apy agreement entered mto by an entity prior to
that entity becomiug part of the Cephalon Parties is not subject to the terms of
this Revised Order;
provided further, that the C’.cphélon Parties may enter into any writien
agreement that receives the prior approval of the Commission. Within 30 days
of receiving a request for prior approval under this paragraph, the Director of the
Bureau of Competition (or his or her designee) shall consider the request in good
f'éitlx and shall notify the requesting partyin writing whether Commissiof: staff

believes the relevant agreement raises issues under Section 5 of the FTC Act and

17
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the reasons for such a belief, or this Revised Order shall be deemed not to
preclude the requesting party from entering into the subject written agreement.
B. Nothing in this Revised Order shall prohibit the Cephalon Parties from purchasing,
merging with, or otherwise acquiring or being acquired by any party with which a Cephalon
Party has entered a Brand/Generic Settlement.
C. In the event of a material change in the Jaw governing the antitrust implications of

Brand/Generic Settlements, the Commission will consider, in good {aith, modifications to this

Revised Order proposed by the Cephalon Parties.

11, Equitable Monetary Relief
I'T'IS FURTHER ORDERED that
A Under the Original Order, the Cephalon Parties paid, for purposes of scttiement only (no
portien of the payment was mude i Heu of reble damages, fines, penalties, punitive damages or
forfeiturcs), One Billion and Two Hundred Millian Dollars (USS 1,200,000.000) as equitable
monetary relief, 1o be used for a settlement fund (“Settlement Fund™) in accardance with the
terms of the Original Order, including the Settlement Fund Disbursement Agrecment, attached to

the Original Order as Exhibit A. Those terms of the Original Order, and the Settlement Fund

Disbursement Agreement, shall continuc o govern in regards to the administration and

dispasition of the Settlcment Fund,
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1. Monitor

IT IS FURTHER ORDERED thau
A. " The Commission may appoint a Menitor to ensure that any Materials A greement or
Supply Agreement that d:e Cephalon Parties assert.is a Qualified Materials Agreement or
Qualified Supply Agreefnem complies with the definition of Qualified. The Commission shall
select the Menitar, subjeét to the consent of the Cephalon Parties, which consent shall hot be
unreasonably withlield. If the Cephalon Partics have not opposed, in writing, inéludixfg the
reasons for oppesing, the selection of any proposed Monitor within 14 days after notice by the
staff of the Cormmission to the Cephalon Parties of the identity of any proposed Monitor, the
Cephalon Parties shall be deemed 1o have consented 10 the selection of the proposed Monilor.
B.  The Monitor shall serve, without bond or other security, at the expense of the Cephalon

Parties, on such reasonable and customary terms and onditions o which the Monitor and the

Cephalon Parties agree and that the Comniission approves,

C. The Monitor's duties and responsibilities shall include the following:
1. the Monitor shall have the power and authority to perform hisfher duties under
“this Paragraph. The Monitor shall exercise his/her power and authority and carey
oui hisher dutiesand responsibilities in a manner consistent with the purposes §f
this Revised Order and in consultation with the Commission;
7. the Monitor shall have authority to employ, at the expense of the Cephalon ~

Parties. such consultants, accountants, attorneys, and other représentatives and

assistants as are reasonably necessary to carry out the Monitor's duties and,

responsibilities; and

19
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Thirty daS/s after the Cephalon Paﬁieﬁ have submitted to the Monitor information
described in definition 38 (Qualified) regarding a Materials Agreement or Supply
Agreement, the Monitor shall provide the Comxpi&:si;m with a written réport
deseribing thne facts relevant to determining whether the agreement is a Qualified
Materials Agresment or 4 Qualified Supply Agreement,

D. The Cephalon Parties Sﬁall -grant and transfer to the Monitor, and such Monitor shall
have, all rights, powers, and authority necessary to varry out the Monitor's dufies and
responsibilities under this Revised Order, including but not limited 10, the following:

the Cephalen Parties shall cooperate with any reasonable request of the Monitor

1.
and shall take no 4ction (o interfere with or impede the Monitor's ability to
perform histher duties as provided in this paragraph;

2. subject lo any demonstraied legally ret:oﬁnized privilege, the Cephalon Parties

shall provide the Monitor full and.complete access to personnel, books,
documents, records kept in the ordinary course of business, facilities and technical

inforimation, and such other relevant information as the Monitor may reasonably

request to perform his/her duties under this paragraph;
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3. the Cephalon Parties shall indemiify the Monitor and hold the Monitor harmless
against any losses, claims, damages, ligbilities, or expenses arising out of, or in
connection with, the performance of the Monitor’s duties, including all reasonable
fees of counsel, and other reasonable expenses incired in connection with the
preparations for, or defense of, any claim, whether or not resulting in any fiability,
e?;cgpt to the extent that such losses, claims, damages, liabilities, or expenses
result from gross negligence, willful or wanton acts, or bad faith by the Monitor;
and

4. the Cephalon Parties may require the Moaitor and cach of the Monitor’s
consultants, accountants, altorneys, and other representatives and assistants to
sign an appropriate confidentiality agreement related to Cephalon Parties’
materials and information received in connection with the performance of the
Monitor’s duties,

provided, however, such agreement shall not restrict the Monitor from
providing any information to the Commission or réquire the Maritor to report (6
the Cc‘phalon Parties the substance of communications to or from the
Commission ov any parly to 2 Brand/Generic Settlement Agreemient other than
the Cephalon Pgr[ies.

L. The Commission may require that the Monitor and each of the Monitor’s consultants,
accountants, attomeys, and other representatives and assistants sign an appropriate

confidentiality agreement related to Commission matetials and information received in

connection with the performance of the Monitor’s duties,
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F. The Commission may on its own initiative, or at the request of the Monitor, issue such

additional orders or directions as may be necessary ot appropriate.

G. If the Commission determnines that the Monitor has ceased to act or f'aile;i 1o act
diligently, the Commission may appoint a sabstitute Monitor. The Commission shall select the
substitute Monitor, subject {o the consent of the Cephalon Partics, whicli cotisent shall not be
unreasonably withheld. 1f the Cepbalon Parties have not oppesed, in writing, including the
reasons for oppésing, the selection of any proposed substitute Monitor within fourteen (14) days
after notice by the staff of ihc Commission to thé Cephalon Parties of the identity of any
proposed substitute Monitor, the Cephalon Parties shall be deemed to have consented to the

selection of the proposed substitute Monitor.

IV. Reporting Requirements
IT IS FURTHER ORDERED (hat; )
A The Cephulon Pastics shall submil to the Commission a verified written report setting

forth in detail the manner and form in which the Cephalon Partics have complied and are

complying with this Order:
1. Within 60 days after entry of this Revised Order, although such report need only
address whether any Supply Agréements and/or Materisls A greements executed
by the Cephalen Partics after the Original Order was entered, but before this
Revised Order was entered, are consistent with this Revised‘ Order’s pricing

requirements (price at or above cost) for a Qualified Agreement; and

2. On June 17, 2019, and annually thereafier until this Revised Order expires.
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B. The Cephalon Parties shall include with edch verified written report required by this

provision:

1.

23

A copy of eny additional agreement, other than a Minor Purchase Order, witha

party to 8’ Brand/Generic Settlement to which a Cephalon Party 15 also a signatory

if:

a the relevant Brand/(ﬁ eneric Setlleiment Agreement includes an agreement
by the Generie Filer not to research, develop, manufacture, or Matket the
Subject Drug Product for any period of time, and

b. the relevant additional agréement was entered during a [50-day peried

starting 75 days before entering the Brand/Generic Settlement Agreement

and ending 75 days afler entering the Brand/Generic Settlement

Agreement,

provided thar, the Cephalon Parties do not need to provide any additional
agreenment that they submitted (o the Commission with a prior verified written
report required by this provision, and provided further that, as concerns
Brand/Generic Settlement Agreements that were entered into after the ériginal
Order was entered hut befare the Cephalon parties submitted to the Commission
ihelr most recent verified written report under that Original Order, on June 15,
2018, the Cephalon Partics do not need to previde eny additional agreement that

they would not have been required to submiil to the Commission under the

Original Order; and
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2. A description of information provided fo the Monitor since -submission of the
most recent prior verified wriften report, and, if not previously submitted to th,é
Monitor, information sufficient to show that any agreement Cephalon coritends
should be considered a Qualified Supply A greement or Qualified Materials
Agreemcht meets the pricing requirements (price at or sbove cost) for a Qualified
agreément,
provided that, Cephalon Parties do not need to provide materials they ,
submitied to the Commission with a prjor verified written report required by this
provision.
C.° No information or documents ebtained by the means provided in this Paragraph shall be
divalged by thé Commission 1o any person other than an authorized representative of the
Commission, except in the course of a legal proceeding regarding enforcement or modification
of this Revised Order, or as otherwise required by law.
D. This Revised Order does 1ot alter the reporting reguirements of the Cephalon Parties

pursuant to Seetion 1112 of the Medicare Prescription Drug, Iniprovement, and Modernization
Act of 2003,

V. Change of Corporate Conirel
IT IS FURTHER ORDERED that
The Cephalon Partics shall notify the Commission. at least 30 days prior to any proposed

dissolution, acquisition, merger, or consolidation of Teva that might affect compliance

obligations arising out of this Revised Order by submitting to the Comunission appropriate

notification.
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B. No information or documents submitted to the Commission pursuant to this Paragraphi
shall be divulged by the Commission to any person other than an authorized representative of the
Commission, excepl in the course of » Jegal procecding regarding enforcément or modification

of this Revised Order, or as otherwise-required by law,

V1. Access to Information

IT IS FURTHER ORDERED that

Al For the purpose of determining or securing compliance with this Revised Order. subject

to any legally recopnized privilege, and upen written request with reasonable notice to the
Cephelon Parties, the Cephalon Parties shall pesmit sity duly authorized representative of the
Commission:
Access, during office hours and in the presence of tcﬁmseh to all facilities and
access to inspect and copy, at the Cephalon Parties” expense, non-privileged
books, Jedgers, accounts, correspondence, memoranda and other records und
. documents in the possession or uider the control of the Cephalon Parties

reasonably related to this Revised Order; and

Upon reasonable notice to the Cephalon Parties, to interview a reasonable number

3

of officers, directors, or employees of the Cephalon Parties, who may have

counsel present, regarding any such matters,
B. No information or documents obtained by the means provided in this Paragraph shuil be
divulged by the Commission to any person other than an authorized representative of the

Comumission, except in the course of a legal proceeding regarding enforcement or modification

of this Revised Order, or as otherwise required by law.
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VI1. Retention of Jurisdiction
IT IS FURTHER ORDERED that this Court retains jurisdiction of this matter for
purposes of construction, modification, and enforcement of this Revised Order.
VIiil, Expiration of Revised Order
IT 1S FURTHER ORDERED that this Revised Order shall expire 10 years after the

date it is entered,

SO ORDERED this 2/ of day of;ﬁj@_ . 2019,

e

Hon. Miichell S. G&ldberg D
UNITED STATES DISTRICT JUD
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SO STIPULATED AND AGREED:

FOR PLAINTIFF FEDERAL TRADE COMMISSION:

. - ¥
ﬁdzzﬁ: Ji’ﬁizfﬁg Date: 1 gfl ! 18
Markus H. Meier e
Assistant Director

Health Care Division

Bureau of Competition

Federal Trade Commission

FOR TEVA PHARMACEUTICAL INDUSTRIES LTD.:

Date:

Michael McClellan
Executive Vice President, Chief Financial Officer

Date:

Dov Bergwerk
Senior VP & General Counsel—Corporate & Company Secretary

Date:

Jay P. Lefkowitz, P.C.

Kirkland & Ellis LLP
COUNSEL FOR TEVA PHARMACEUTICAL INDUSTRIES LTD.
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' S0 STIPULATED AND AGREED:
FOR PLAINTIFF FEDERAL TRADE COMMISSION:

Date:

Markus H. Meier

Assistant Diector

Health Care Division
Bureau of Competition
Federal Trade Conumission

FORTEVA PHA/RMACEUTICAL INDUSTRIES LTD.:

/’V\/ /V—\w Date: jZE/_{ @l

Michael Mcl ‘éﬂau

Executive Vice President, Chief Financial Officer )
9‘3{ (zx\
o ’ ‘ a%"}w’ <,
| D5 5
ety N Date: __2 //3[ zeq )
Dov-Bergwerk

Senior VP & General Counsel—Corporate & Company Secretary

Date;

Jay P, Lefkowitz, P.C.
Kirkland & Ellis T.LP . v
COUNSEL FOR TEVA PHARMACEUTICAL INDUSTRIES LTD.
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80 STIPULATED AND AGREED:
FOR PLAINTIFF FEDERAL TRADE COMMISSION:

Deate: D

~ Markus H. Meier

Assistani Director

Health Care Division
Bureau of Competition
Federal Trade Commission

FOR TEVA PHARMACEUTICAL INDUSTRIES LTD.:

Dater ___ o

Michael McClellan
Execulive Vice President, Chief Financial Officer

Date: _

Dov Bergwerk
Senior VP & General Counsel—Corporate & Company Secretary

@:} el Date: 2 (4 L
Jay P Mefkowitz, P.C.

Kirkland & Eilis LLP
COUNSEL FOR TEVA PHARMACEUTICAL INDUSTRIES LTD.
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FOR CEFHALON, INC.:

“" /f&;"' / / //”r /’, Date: 25!%‘»/{;”6/ f
( ¢

-/

Brendan O’Grady :, o
Exgcutive Vice President, North Arncrica Commercial

/51@\, 5"*‘/74;1/1_ Date: 2//2/20/9 %

Brian Savage
General Counsel, US Genertics

(AR
Sy g

Date:

Mark A. Ford
Wiltner Cutler Pickering Hale and Dorr LLP

COUNSEL FOR CEPHALON, INC.
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FOR CEPHALON, INC.:

Date:

Brendan O'Grady
Executive Vice President, North America Commereial

Date:
Brian Savage
General Counsel, US Generics
yf "{;’f J ;,:/4/:9
il e Date: L-13--/%

MarkjA. Ford
Wilmer Cutler Pickering Hale and Dorr LLP

COUNSEL FOR CEPHALON, INC.,
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ESCROW AGREEMENT

THIS ESCROW AGREEMENT, dated as of Junie 19, 2019 (“Escrow Agreement”) iséntered
‘info by the State of California (“State”), and The Huntington Nauonal Bank, an Ohio banking
<icorporauon, as Escrow Agent hereunder (“Escrow Agent™). The parties hereto may sometimes be
vcollectlvely referred to as “Parties™.or individually as*“Party.

RECITAL

A, The State, on the one hand, and Teva Pharmaceutical Industries Ltd. (“Teva™) on behalf
ofitself and its wholly-owned subsidiaries Cephalon, Inc., Barr Laboratories, Inc.,-and Teva
Pharmaceuticals USA, Inc. (hereinafter, *Defendants”) have entered into a Settlement Agreement (copy
of which is attached hereto as Exhibit A and the terms and definitions of which are incorporated herein),
pursuant to which the Provigil litigation to be filed by the State against the Defendants will be resolved,
upon the Effective Date of the Settlernent Agreement within the meaning of Section I, Paragraph I of thc
Settlement Agreement. The Settlement Agreement provides that the Defendants shall submit a
Disbursement Request to the Federal Trade Commission under Section II of the Settlement Fund
Disbursement Agreement, which is Exhibit A to the Stipulated Order for Permanent Injunction and
Equitable Monetary Retief (Dkt. 405, FTC v. Cephalon, Case No. 08-2141, E.D. Pa., 6/17/15). The
Disbursethent Request will request disbursement in the total amount of $69,000,000.00 (“Settlement
Amount”) to 'be paid to the Escrow Agent for the benefit of the State. In the event the FTC rejects the
Defendants” Disbursement Request, Teva shall remain respons:ble for the Settlement Payment and will i
pay the Settlement Amount to the State by wire transfer to the Escrow Agent within the time petriod '
_prescnbcd by Section II, Paragraph A.4 of the Settlement Agreement. These monies will be distributed to
various Settlement Accounts and otherwise iri accordance with the terms of this Escrow Agreement.

. B.. ‘Pursuant to the Settlement Agreement, the Escrow Agent is to establish two accounts, a
separate Consumer Compensation Account and the State Compensauon Disgorgement, Costs, and Fees
Account (the “Settlement Accounts”), into which the monies paid as described in Paragraph A above aic

‘to be applied.

.C. The State. agrees to appoint The Huntington Natzonal Bank as the Escrow Agent and The
‘Huntington National Bank is willing to act as Escrow Agent hereunder in accordance with the termis and
¢onditions of this Escrow Agreement. In order to admlmster the Escrow Funds (as defined below), the
Parties hereto have entered into this Escrow Agreement.

STA'E’EMENT OF AGREEMENT

NOW THEREFORE, for good and valuable consideration, the receipt and sufﬁcmncy of which
:are hereby acknowledged, the Parties hereto, for themselves, their successors and assigns, hereby agree to
the foreoomg and as follows '

i 1. Deﬁmtlons.

a, All capltahzed terms used herein shall have the same meaning as prowded
forin the Settlement Acreement unless the capitalized term is expressly deﬁncd herein.

b. “Written Direction” shall mean a written notification, signed by Counsel for the
' State, in the form attached hereto as Exhibit B. Each Written Direction shall include a
cemﬁcatlon by Counsel for the State that the instructions in the notification are being ade
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pursuant to the Settlement Agreement and this Escrow Agreement and that such Counsel for the
State is authorized to act on behalf of the State or other authonty in accordance with the terms of
' ,tlns Escrow: Agreement : :

¢. “Escrow Funds™ shall mean the $69 000 000 00 deposited as described in
,Paragraph A above with the Escrow Agent pursuant to this Escrow Agreement, together with any
interest and other income thereon, into the Settlement Accounts. These Escrow Funds will be
distributed into thé Settlement Accounts in accordance with Sectibn 3 below.

d. “Counsél for the State” shall mean, for purposes of this Escrow Agreement the
State’s Senior Assistant ‘Attomey General Kathleén E. Foote or Deputy Attorney General Cheryl
L.-Johnson and any other designated represenitatives about which the Escrow Agent is notified in
- writing.

g. “Settlement Administration Costs™ shall mean costs 10 be paid for all actual,
customary, and reasonable costs and fees incurred in the administration of this Settlement
« _Agreemc:nt which includes costs and fees incurred for the purpose of (1) compiling necessary
: ‘El1g1ble Consumer information and providing notice, including notice by publication or paid
:medla as may be needed to effectiate adequate notice, (2) completing administrative tasks, and
(€) processmv and paying clauns mcludmg d1stnbutmcr credlts and/or checks to Ehgxble

to the Escrow Aoem and Claims Adnnmstrator appomted by, the State.

f. “Claims Administrator” shall mean a neutral tlnrd—party that the State will
'appomt pursuant to the Settlement Aoreement for the administration of the Escrow Funds with
' the Escrow Agent. The identity of the Claims Administrator shall be identified by Counsel for
the State in a Written Direction to the Escrow Agent. :

2. omtment of and Acceptance by Escrow Agent: The State hereby appoints The
Huntington National Bauk to serve as the Escrow Agent heéreunder. Escrow Agent hereby accepts such
appointment and, upon receipt by wire transfer of the Escrow Funds in accordance with Paragraph 3
below, agrees to hold, invest and disburse the Escrow Funds in accordance with this Escrow Agreement.

3. - Creatjon of the Settlement Accounts. The Escrow Agent shall establish the following
accounts (“Seftlement Accounts™):

a. _Consumer Compensation Account: The Escrow Agent will establish one
*‘Consiimer Compensation Settlement Account, in the Amount of $25,250,000.00. The Consumer
- Compcnsatlon Account shall be used to fund the Consumer Fund, as described in Section ],
Pardgraph B.1 of the Settlement Agreement. The Escrow Agent shall only distribute funds in the

- Consumer Compensation Account pursuant fo a Court-approved Distribution Plan upon the

' »Effectwe Date of the Settlement Agreement within the meaning of Section I, Paragraph I, Section
II ‘Paragraph B.1, arid Section TV, Paragraph A of the Settlement Agreement. Any and all interest
‘eariied on the Consumer Comipénsation Account shall accrue to and become a part of the

 Consumer Fund.

i Defendants will subrnit a Disbursement Request to the Federal Trade
‘Commission as described in Paragraph A in order to effectuate the transfer of the sum
they are obligated to pay under Section II of the Settlement Agreement tothe Escrow
Agent, by wire transfer of immediately available funds, to the following account:

i
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"The Huntington Natlonal Bank, N. A

ABA # 044000024

National Settlements Wire Account

A/C #01893320239

FFC CA Provigil Consumer, Compensatlon Account
A/CH# 1087247303

b. State Compensation. Disgorgement, Costs. and Fees Account: The Escrow Agent
will estabhsh one State Compensation, Disgorgement, Costs, and Fees Account, in the Amount of
~'$43,750,000.00. The State Compensahon, Disgorgement, Costs, and Feés Account shall beused
‘to fund the State Proprietary Fund, as described in Section I1, Paragraph B.2 of the Séftlement
Agreement. Any and all interest eamed on the State Compensation, Dlscorgement Costs, and
Fees Account shall acerue to and become a part of the State Proprietary Fund and shall be used to
‘pay the Settlement Administration Costs. Upon the Effective Date of the Settleiment Agreement,
 all funds remaining in the State Compensation, Disgorgement, Costs, and Fees Account shall be
- disbursed to-the State.

i Defendants will submit a Disbursement Request to the Federdl Trade
Commission as described in Paragraph A in order to effectuate the transfer of the sum
they are obligated to pay under Section I1 of the Settlement Agreement to the Escrow
Agent, by wire transfer of immediately available furds, to the following account: -

The Huntington National Bank, N.A.
ABA# 044000024

National Settlements Wiré Account
A/C# 01893320239

FFC CA Provigil State Compensation, Disgorgement, Cost, and Fees Account
A:’C # 1087247358

i, If, aﬁer final distribution of all funds in the Consumer Compensanon
- Account and after payment of all incurred, committed or anticipated Settlement
Administration Costs, as defined in the Settlement Agreement ‘there are any ufiused
funds remaining, the Escrow Agent shall pay the remaining funds as directed by Counsel
‘for the State or by order of Court.

4, ‘Disbursement of Escrow Funds. The Escrow Afrent shall disburse Escrow Funds,-at any
time and from time to time, in accordance with the Written Directions from the Counsel for the State or
by order of the Court. The Escrow Agent shall not disburse Escrow Funds except pursuant to Written |
Directions from Counsel for the State or by order of Court.
, 5. Termination of Settlement Agreement. If the Settlemient Agreement is niot approved, all |

- monies paid into the Settlement Accounts shall be refunded to the same Federal Trade Commission fund

as described in Paragraph. A above, or to Teva if the Disbursement Request was rejected by the FTC,
reduced by the amount of actual out-of-pocket costs and expenses incurred in the administration of the
Settlement to the date of disapproval. In such case, refund shall ocour within ten (10) business days of the
Court's declsxon bccommc Final.

6. Investment of Funds. At the Written Direction of Counsel for the State, the Escrow
Agent shall invest the Escrow Funds exclusively in instruments or accounts backed by the full faith and
credit of the United Statgs Governmient or fully insured by the United States Government or an.agency
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thereof, including a U.S. Treasury Fund or a bank account that is either (a) fully insured by the Federal
Deposit Insurance Corporation (“FDIC”) or (b) secured by instiunients backed by the full faith and eredit
of the United Statés Government. The Escrow Agent shall reinvest the proceeds of these instruments as
they mature in similar instruments at their then current market rates. The Escrow Funds shall be deemed
and considered to be in custodia legis of the Court, and shall remain subject to the Junsdlctlon ‘of the
Court, until such time as such funds are dispersed pursuant to the Settlement Agreement or upon further
order(s) of the Court.

The Escrow Agent shall not bear any risks related to the investment of the Escrow Funds in accordance
with the provisions of this Escrow Agreement. The Escrow Agent will be indemiiified by the Escrow
Funds', and held harinless against, and with respect to, any and all loss, liability, damage or expense
(mcludmg, but without limitation, attomcys fees, costs and disbursements) that the Escrow Agent may
suffer or incur in connection with this Escrow Agreement and its performance hereunder or in connection

. herewith,'except to the exterit such loss, liability, damage of expense arises from its bad faith, misconduct

ot negligence as adjudicated by a court of cornpetent jurisdiction.

7. Preparation and Payment of Taxes. The Settlement Accourits shall be treated as bemg, at
all times upon execution of the Settlement Agreement, a “qualified settlement fund” within the meaning
of Treas. Reg.§ 1.468B-I(a). In addition, the Claims Administrator, and, as required, settling parties shall
jointly and timely make such elections as necessary or advisable to, fulfill the requirements of such
Treasury Regulation; inchiding the “relation-back election™ (as defined in Treas. Reg. § 1.468B-
I(j)(2)(ii)), back to the earliest permitted date. Such elections shall be made in compliance with the
procedures and requiréments contained in such regulation. It shall be the responsibility of the Claims
Administrator to timely and properly prepare and deliver the necessary documentation for signature by all
necessary parties, and thereafter to Cause the appropriate filing to occur. For the purpose of § 468B of the
Internal Revenue Code of 1986, as amended, and the regulations promulgated thereunder, the
“administrator” shall be the Claims Administrator. The Clauns Administrator shall timely and properly
file all informational and other tax returns necessary or advisable with respect to the Settlement Accounts
(including without limitation the returns described in Treas. Reg. § 1.468B-2(k and 1)). The Claims
Administrator may engage an accounting firm or tax preparer to assist in the preparation of any tax
reports or the calculation of any tax due and the expense of such assistance shall be paid from the
Settlement Fund. Such returns shall- reflect that all taxes (including any estimated taxes, interest or
penalties) on the income earned by the Settlement Accounts shall be paid out of the Settlement Accounts
as provided in Section II, Paragraph B of the Settlement Agreement. All taxes {including any estlmated
taxes,-interest or penaltxes) arising with respect to the income earned by the Settlement Accounts, -
mcludmo any taxes that may be imposed upon the Defendants with respect to any income eamed by the
Settlement Accounts for any period during which the Settlement Accounts do not qualify as a “qualified
settlement fund® for federal, state, or local income tax purposes (“Taxes™) shall be paid out of the
Settlement Accounts and in 4ll évents the Defendants and their insurers shall have no liability or
responsibility for such Taxes or the filing of any tax retums or other documents with the Internal Revenue
Service or any other state or local taxing authority in respect of such Taxes. Taxes shall be treated as, and
considered to be, a cost of administration of the Settlement Agreement and shall be timely pald by the
Escrow Agent out of the State Compensation, Disgorgement, Costs, and Fees Account without prior order
from the Court and the Escrow Agent shall be obligated (notwithstanding anything herein to the contrary)
to withhold from distribution to the State any ﬁ.mds necessary to pay such amounts iricluding the
establishment for adequate resérves for any Taxes (as well as.any amounts that may be rec'{uifed to be,
withheld under Treas. Reg. § L468B-2(1), (2)).

1 The State- shal | not be, hable for any jthmg pertaining fo this agrcement and furthermore, shall not indemnify anyone with fespect t this
agreement
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8. Registration and Removal of Escrow Agent. Escrow Agent may resign from the
performance of its duties hereunder at any time by giving sixty {60) days prior written notice to the
Counsel for the State or may be removed, with or without cause, by the Counsel for the State, by
furmshmg Written Direction to Escrow Agent, at any time by the giving of thirty (30) days prior written
notice to Escrow Agént. Such resignation or removal shall take effect upon the appointment of a

successor Escrow Agent as provided herein. Upon any such notice of resignation or removal, the Counsel
for the State shall appoint a successor Escrow Agent hereunder. Upon the acceptance in writing of any
appointmerit as Escrow Agent hereunder by a successor Escrow Agent, such successor Escrow Agent
shall thereupon succeed to and become vested with all the rights, powers, privileges and duties of the
retiring Escrow Agent, and the retiring Escrow Agent shall be discharged from its duties and obligations
under this Escrow Agreément, but shall not be discharg;:d from any liability for attions taken as Escrow
Agent heréunder prior to such succession. The retiring Escrow Agent shall transmit all records pertaining
to the Setflement Accounts and shall pay all Escrow Funds to the successor Escrow Agent, after making
copies of such records as the retiring Escrow Agerit deems advisable and after deduction by and payment
to the retirihg Escrow Agent. (after written notice to Counsel for the State) of all fees and expenses
incurred by or expected to be incurred by the retiring Escrow Agent in connection with the performance
of its duties and the exercise of its rights hereunder.

9. Fecs and E@. penses of Escrow Agent:

a. ‘Escrow Acent will be compensated in accordance with the terms of Exhibit C.

" The Escrow Agent is authorwed to, and may, disburse to itself from the Escrow Funds, from time
to'time, the amount of any compensation payablc hereunder. Such compensation and
reimbursement may be directly disbursed by the Escrow Agent to itself from the State
Compensatxon, Dlsoorcement Costs, and Fees Account on a monthly basis, thifty (30) days after
giving writtén fotice, consxstmv of an itemization of compensation earned, to the Cotnsel for the

“State. ‘

b. The Escrow Agent understands and agrees that all payments to the Escrow
Agent will be made from the Stdte Compensation, Disgorgement, Costs, and Fees Account. The
Escrow Agent understands and agrees that the Counsel for the State is not responsible or liable
for payments under this Escrow. Agreement and that the Escrow Agent will look solely to the
State Compensation, Disgorgeinent, Costs, and Fees Account for payment, pursuant to the
' payment procedures set forth in this Escrow Agreement. «

10. - Reports dnd Accounting. Escrow Agent will provide monthly reports to the Counsel for
the State arid to the Claims Administrator, il a form that i is acceptable to the State, reflecting income and
disbursement actmty on the Settlement Accounts for the penod and year to date. The Escrow Agent shall
further issue a Final Report and Accounting which will summarize the income, expenses, arid
disburséments associated with'the administration of the Settlement Accounts; expenses and disbursements
associated with payments to the State; and such other reports as the Counsel for the State may reasonably
require from time to time. Reports and the status of all Scttlement Accounts shall be accessible to the
Counsel for the State online. The Escrow Agent will provide the name of the officer who will have
principal responsibility of the management of the Settlement Accounts and the Escrow Agent's
rclatlonshlp with the Counsel to the State.

1. Conscnt‘to Junsdlctlon afid Venue. In the event that any party hereto commences a
lawsuit or other prc'aceedmcr relating to or arising from this Escrow Agreement, the Parties hereto agree
that the proper court in California shall have the sole and exclusive jurisdiction over any such
proceedings. Such Court shall have proper venue for any such lawsuit orjudicial proceéding and the .
Parties hereto waivé any objection to such vénue. The Parties hereto consent to and agree to submit to the

g
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jurisdiction of such Court and agree to accept service of process to vest personal jurisdiction over them in

such Court.

12,

Notices. All notices and other communications hereunder shall be in writing and shall be

dcemed to have been vahdly served, givcn or delivered five (S) days after deposit in the United States
mails, by certified mail with refurn fecéipt requested and postage prepaid, when delivered peérsonally, one
(1) day after delivery fo any overnight courier, or when transmitted by facsimile transmission facilities,
and addressed to the party to be notified as follows

If to the State ’at:

VKathleen E. Foote
‘Senior Assistant Attorney | General
‘Cheryl Lee Johiison

Deputy Attorney General

California Department of Justice
Office of the Attorney Geneial

ANTITRUST LAW SECTION
455 Golden Gate, Suite 11000

San Franc1sco, CA 04102

Email: Kathleen Foote@doj.ca.gov:

Chery! Lee Johnson

Deputy Attorney General
California Departiment of Justice
Office of the Attorney General
ANTITRUST LAW SECTION
300 S. Spring Street, Suite 1700
Los Angeles, California 90013

:Email: Cheryl. JOthSOIl@dOj ca.gov

If to Escrow Agentat:

THE HUNTINGTON NATIONAL BANK
Attention: Liz Lambert, Senior Vice President
1130 First Avenue, Suite 501

King of Prussia, PA 19406

Telephone: (215) 568-2382
E-mail: liz.lémbert@himtington;com

Susan anendme Trust Ofﬁcer
Huntmoton National Bank
7 Easton Oval - EASW63

: Columbus Ohio 43219

Telephone: ‘(614) 331-9804
E-mail: susan.bfizendine@huntington.com

or to such other address as each party may designate for itself by like notice._

13,

Amendment or Waiver, Thls Escrow Agreement may be chanoed wawed dischargcd or

texmmated only.by a writing signed by the Counsel for the State and Escrow. Agent No delay or omission
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‘by any party in exercisifig any right with respect heieto shall operaté as'a waiver. A waiver on any one
occasion shall not be construed as a bar to, or waiver of, any right or remedy on any future occasion.

14. Severablhty To the extent any provision of this Escrow Agreement is prohibited by or
invalid under applicable law, such provision shall be ineffective to the extent of such pl'Ohlblthn or
invalidity, without invalidating the remainder of such provision or the remalmng provisions of this
Escrow Agrccment :

15. Governirig Law. This Escrow Agréement shall be construed and interpreted in
accordance with the laws of the State of California without giving effect to the conflict of laws principles
thereof.

16. Entire Agreement. This Escrow Agreement and the Settlement Agreement constitutes the
entire agreement between the Parties relating to the holdmg, investment and disbursement of the Escrow
Funds arid séts forth ir their entirety the obligations and duties of Escrow Agent with respect to the
Settlemeént Accounts.

1 7.. ":Bin'dinor Effect. All of the terms of this Escrow: Agréement, as amended from time to

time, shall beé binding upon, inure,to the benefit of and be enforceable by the Parties and theif téspective
heirs, successors and assigns. .

18, ‘Confidentiality. This Escrow Acreernent and the Settlement Agreement which is |
attached as Exhibit A, should not be disclosed until the prelimiriary approval order is filed with the Court.
Prior to any disclosure, hotification must be made in writing to Counsel for the State and counsel for 3
“Defendants,

19. Executwn in Counterparts. This Escrow Agreement and any Written Direction may be .
executed in two or more counterparts, each of which shall be deemed to be an original and all of which ‘
when so0_executed shall constitute one and the same’ ragreement or direction. :

20.  Dealings. thhiilg hﬁ:rcin shall preclude the Escrow Agent from acting in any other
capacity for any party, person or entity referenced hetein,

.21, Patriot‘Act Warranties. Section 326 of the USA Patrict Act (Title IH or Pub. L 107-56),
as aménded from time to time (the “Patriot Act™), requires financial institutions to obtain, verify and
record mformatlon that identifies each person or legal entity that opens an account (the “Identification
Information”™). The'paities to this Escrow Agreemient agrée that they will provide the Escrow Agent with
Such Identlﬁcanon Information as the Escrow Agent may request in order for the Escrow Agent to satisfy
the requirements of the Patriot Act. ]

22.  This Escrow Agreement will becorhe effective upon signature by the Parties.



IN WITNESS WHEREOF , the Parties hereto have caused this Escrow Agreement to be
executed under seal as of the date first above written. - ,

STATE OF CALIFORNIA

XAVIER BECERRA
Attorney General of California

Cheryl Ler Johnson ~ /
Deputy 4 torney Gene;gi{/

THE HUNTINGTON NATIONAL BANK, as Escrow Agent

By:

Liz Lambert
Senior Vice President




EXHIBIT A

Settlement Agreement



EXHIBIT B

JOINT WRITTEN DIRECTION
EXAMPLE.

STATE OF CALIFORNIA'Y.
TEVA PHARMACEUTICAL INDUSTRIES LTD, ET AL,
‘IN RE PROVIGIL ANTITRUST LITIGATION
ESCROW # ‘

- " In accord with the Escrow Agreement, dated {xx, xx, 2019} and the Seitlement
Agreement referenced in the Escrow Agreement, the ",Coﬁnsel for the State, all of whom are
vauthori'zec‘f,; directs The Huntington National Bank as the Escrow Agent to take the following

‘action with respect to the Escrow Funds and/or Settlernent Accounts. The Escrow Agent shall

‘DATED: , 2019 . ' STATE OF CALIFORNIA

XAVIER BECERRA
Attomey General of California

By:

Title:
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EXHIBIT C

Fees of Escrow Agent

Acceptance Fee: ‘ ' ‘ Waived

“The Acceptance Fee includes the review of the Escrow: Agrcement, acceptance of the role as
Escrow Agent, estabhshment of Escrow Account(s}, and recelpt of funds.

A‘nh'ual Administration Fee: - ' WaiVed

Thé. Annual Admunstranon Fee mcludes the performance of administrative duties asso<:1ated
with the Escrow Account including daily account management, generation of account statements
‘to appropriate parties, and disbursement of funds in accordance with the Escrow Agreement.
-Administration Fees are payable annually in advance without-proration for partial years.

Onut of Pocket Expenses: ~ ' 7 Waived

Out of poc__két expenses include postage, courier, overnight mail, wire transfer, and travel fees.
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~ EXHIBIT4



Exhibit #4
Provigil® Consumer Distribution Plan

The State of California’s Eligible Consumers may be eligible to receive a distribution
from the State’s Consumer Fund, from the Class Consumer Fund, or from both, as explained
below. All capitalized terms used herein shall have the same meaning as provided for in the -
Settlement Agreement, unless the capitalized term is expressly defined herein.

L. DIRECT DISTRIBUTION TO ELIGIBLE CONSUMERS

A. Payment from the State’s Consumer Fund

Upon final execution of the Settlement Agreement, the State will instruct its Escrow
Agent to establish and administer a Consumer Compensation Account and upon receiving Teva’s
Settlement Payment, to transfer the Consumer Settlement in the amount of U.S. Dollars
$25,250,000 (Twenty-Five Million Two Hundred and Fifty Thousand Dollars) to said account.
The funds deposited into the Consumer Compensation Account and any accrued interest after
deposit shall be referred to as the State’s Consumer Fund. Upon the Effective Date, the State’s
Consumer Fund shall be available for distributions to Eligible Consumers and as otherwise
permitted by this Distribution Plan, subject to deductlons for payments of taxes payable on the
State’s Consumer Fund.

An Eligible Consumer will be entitled to recovery for purchases of Provigil®, Nuvigil®,
and/or generic versions of Provigil® (modafinil) from June 24, 2006 through December 31, 2012
made in the District of Columbia or any state provided that the Eligible Consumer must have
resided in the State of California at the time of the purchase (“California Eligible Consumers”).
Proof of purchase will not be required for a payment from the State’s Consumer Fund. The
purchase need not have been made out-of-pocket. Insured consumers are also entitled to
recovery from the State’s Consumer Fund. The State’s Claims Administrator will vet the
consumer claims for legitimacy.

The State’s Consumer Fund will be distributed to California Eligible Consumers. Each
California Eligible Consumer that submits a Claim Form for payment from the State’s Consumer -
Fund shall be referred to as a California Claimant. The $25.25 million dollars in overcharges
recovered by the Attorney General on behalf of all California Eligible Consumers shall be
apportioned equally across approximately 1,182,690 total prescriptions dispensed to Californians
(“Total California Prescriptions™) during the relevant period, or $21.34 in recovered overcharges
per prescription (“Recovery Per Prescription”). Each California Claimant shall be entitled to
claim the Recovery Per Prescription for each prescription filled as reported on that claimant’s
Claim Form and vetted for legitimacy by the Claims Administrator. To more fully compensate
California Eligible Consumers and incentivize them to submit claims, if the proportion of Total
California Prescriptions submitted for claims (the “Claims Rate”) is 20% or less, each California
Claimant shall be entitled to receive 200% of his or her Recoveries Per Prescription, or $42.68
per prescrlptlon If the Claims Rate is between 20% and 40%, each California Claimant shall be
entitled to receive 150% of his or her Recoveries Per Prescrlptlon or $32.01. If the Claims Rate
is 40% or greater, each California Claimant shall receive 100% of his or her Recoveries Per
Prescription.



B. Pavment from the Class Consumer Fund

A settlement in In re Modafinil Antitrust Litigation, Vista Health Plan Inc. v. Cephalon
Inc. et al. 2:06-cv-01833 (E.D. Penn.) also provides a monetary distribution to consumers
represented by the class (“Class Consumer Fund”), which class has been defined to include
California Eligible Consumers. Thus, in addition to receiving a payment from the State’s
Consumer Fund, a California Eligible Consumer could also receive a payment from the Class
- Consumer Fund if that consumer meets the class requirements for payment as set forth on the
Claim Form.

C. Separate Payment Checks to be Issued by Claims Administrator

In all instances, California Eligible Consumers will receive one check from the State’s
Consumer Fund and a separate check from the Class Consumer Fund.

1. CY PRES DISTRIBUTION OF RESIDUE CORPUS

If, following the State’s distribution to California Eligible Consumers (as described above
under Section I, Paragraph A), any funds remain in the State’s Consumer Fund (the “Remaining
Settlement Funds™), the funds will be distributed ¢y pres to public interest organizations
following a competitive grant-making process. This process will ensure that the grantees will
use the funds for a purpose that aligns with the purpose of the litigation and harm incurred by
California Eligible Consumers. To ensure that the grant-making process is as transparent and
competitive as possible, the Attorney General will engage qualified neutral third-party
administrator(s) (“Cy Pres Administrator”) to administer the ¢y pres distribution of the
Remaining Settlement Funds. The Cy Pres Administrator will solicit, evaluate, and select grant
applicants under the Attorney General’s supervision.

The Attorney General, which has overseen the cy pres distribution of residual funds from
several antitrust settlements obtained on behalf of consumers previously in its role as parens
patriae, will ensure the grant-making process aligns with its internal guidelines for approving
payment of funds to non-parties, and will retain supervision over the Remaining Settlement
Funds and their distribution. With regard to settlements that involve payments to non-parties, the
relevant portion of the Attorney General’s guidelines provide: '

The non-party recipient of a payment arising out of a settlement must be
identified in the settlement agreement, if the recipient is known at the time of
the settlement. If the recipient is not known at the time of settlement, the
method of selecting the recipient must be set forth in the settlement agreement
or in 4 separate public document referenced in the agreement. The identity of
the recipient is public information.

Settlement funds that are directed to a non-party to fund a beneficial project
or service must be spent in a manner that has a nexus to the basis for the
- litigation. (See, e.g., Lane v. Facebook, Inc. (9th Cir. 2012) 696 F.3d 811,
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821 [in class-action context, the “nexus” requirement means that a “cy pres
remedy ‘must account for the nature of the plaintiffs’ lawsuit, the objectives
of the underlying statutes, and the interests of the [plaintiffs]’”’].)

Any non-party recipient of a payment under a settlement agreement must be
.a non-profit organization, a government entity, or an entity subject to court
supervision. The recipient must agree and be able to demonstrate how the:
funds will be spent and to ensure that the funds are being spent for that
purpose. Attorneys responsible for negotiating the settlement should consider
whether it is appropriate for the agreement to require that the non-party
recipient periodically report on its use of settlement funds.

Based on the Attorney General’s previous experience supervising the distribution of ¢y
pres funds in similar cases, this Office believes that any decision pertaining to the solicitation
and selection of grantees, as well as the amount of money to be given to each, should be deferred
until the claims process has concluded. At that point, it will be known whether there are
Remaining Settlement Funds, their extent, and when they can be made available for distribution.
Without that information, the grant-making process would be unduly speculative and
burdensome to potential grant applicants. ‘

The Attorney General will seek the court’s approval of its plan to distribute the
Remaining Settlement Funds cy pres in its Motion for Preliminary Approval of the Consumer
Settlement. '



