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I. STATEMENT OF INTEREST

Pursuant to Fed. R. App. P. 29(a), the States of Washington, 

Delaware, Iowa, Idaho, Minnesota, North Dakota, Utah, Louisiana, and New 

Mexico respectfully submit this amicus brief in support of the Commonwealth 

of Pennsylvania. The Attorneys General of these States, as the chief law 

enforcement officers of their States, are charged with the enforcement of federal 

and state antitrust laws, including Section 7 of the Clayton Act, 15 U.S.C. § 18.

The States have a substantial interest in ensuring that the application of the 

antitrust laws is consistent with underlying congressional intent and sound public 

policy.

The States play an active role in investigating and challenging potentially 

anticompetitive mergers. The States often engage in lengthy and costly antitrust 

investigations, both independently and in conjunction with the federal antitrust 

agencies. The mandatory fee-shifting provisions of the Clayton Act are an 

important consideration for States—particularly States that rely on cost and fees 

recoveries—in evaluating whether investigation and possible antitrust litigation

are feasible.

The District Court erred by denying an award of attorneys’ fees after 

issuing a preliminary injunction. Decisions in the Third Circuit and in other 
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circuits support the award of attorneys’ fees under Section 16 of the Clayton Act, 

15 U.S.C. § 26, to a plaintiff that prevails on a preliminary injunction. That 

precedent should be applied here, where the merging parties abandoned their 

transaction as a direct result of the preliminary injunction obtained by 

Pennsylvania. The District Court’s ruling denying Pennsylvania an award of 

attorneys’ fees frustrates the intent of the Clayton Act’s fee-shifting provision, 

and should be reversed.

II. SUMMARY OF ARGUMENT

The District Court’s denial of attorneys’ fees disregards the fee-shifting 

mandate in Section 16 of the Clayton Act (hereinafter “Section 16”) and offends 

sound public policy. The ruling erroneously assumes that facially different 

standards in unrelated statutes have identical meaning. Section 16 includes a 

mandatory fee-shifting provision for a “substantially prevailing plaintiff,” which 

is not the functional equivalent of the “prevailing party” language addressed by 

Buckhannon Board & Care Home, Inc. v. West Virginia Department of Health 

& Human Resources, 532 U.S. 598 (2001), and its progeny. This court should 

find that Section 16 confers substantially prevailing plaintiff status on a plaintiff 

who obtains a preliminary injunction that serves as a catalyst for a permanent 
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change in position by the opposing parties—abandonment of a proposed 

merger—even though no final judgment on the merits results.

III. ARGUMENT

A. Section 16’s Substantially Prevailing Plaintiff Standard Is Not The 
Functional Equivalent Of The Prevailing Party Standard Addressed 
By Buckhannon And Its Progeny.

The Supreme Court in Buckhannon interpreted the meaning of the term 

“prevailing party” as used in the Americans with Disabilities Act of 1990 

(“ADA”), 42 U.S.C. § 12205, and the Fair Housing Amendments Act of 1988 

(“FHAA”), 42 U.S.C. § 3613(c)(2), and considered the character of judicial 

relief that a party must receive to recover attorneys’ fees under that standard.

Buckhannon, 532 U.S. 598, 610. In that context, the Court considered the 

propriety of the “catalyst theory,” under which a plaintiff is deemed a prevailing 

party where the pressure of a lawsuit alone brings about the result the plaintiff is 

seeking, despite the absence of a final judgment. Id. at 605. 

The Supreme Court observed that Congress authorized attorneys’ fees for 

prevailing parties in numerous fee-shifting statutes, including the Civil Rights 

Attorney’s Fees Awards Act of 1976, 42 U.S.C. § 1988 (hereinafter “Section 
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1988”).1 Id. at 603. The Court rejected the catalyst theory because it “allows an 

award where there is no judicially sanctioned change in the legal relationship of 

the parties” and “lacks the necessary judicial imprimatur.” Id. at 605. Instead, 

the Court determined that the prevailing party standard is satisfied only if the 

plaintiff obtains a “‘material alteration of the legal relationship of the parties,’” 

and that material alteration is “judicially sanctioned.” Id. at 604-05 (quoting Tex. 

State Teachers Ass’n v. Garland Indep. Sch. Dist., 489 U.S. 782, 792-93 (1989)).

Recently, this court had the opportunity to evaluate the prevailing party 

standard as used in the attorneys’ fee provision of the Individuals with 

Disabilities Education Act (IDEA), 20 U.S.C. § 1415(i)(3)(B)(i) (hereinafter 

“Section 1415”). M.R. v. Ridley Sch. Dist., 868 F.3d 218 (3d Cir. 2017). There, 

the Court found Section 1415 to be consistent with other federal statutes using 

the term “prevailing party,” such as Section 1988. Id. at 224. The Court’s 

conclusion was consistent with the legislative history of the IDEA, which 

demonstrates that Congress intended the “prevailing party” language used in that 

statute to be interpreted consistent with other statutes that used the same 

1 The Court noted the standards used to interpret the term “prevailing 
party” under any given fee-shifting statute “are generally applicable in all cases 
in which Congress has authorized an award of fees to a ‘prevailing party’.” Id.
at 603, n. 4 (citing Hensley v. Eckerhart, 461 U.S. 424, 433 n. 7 (1983) (which 
considered the award of fees under § 1988)).
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language. S. REP. . 99-112, AT 13 (1986). 99-112, AT 13 (1986) (stating that, 

by adding an attorneys’ fees  provision to the Education of the Handicapped Act 

(renamed the IDEA in 1990), it was the Senate Committee on Labor and Human 

Resources’ intent that the term “‘prevailing party’ . . . be construed 

consistent[ly]” with Hensley, 461 U.S. at 440”). Congress thus intended the 

meaning of the “prevailing party” under Section 1988 to apply to IDEA.

Applying the prevailing party standard under Buckhannon, the Court held 

that “to ‘prevail’ under Section 1415 and other statutes with ‘prevailing party’ 

fee provisions, a party must obtain a ‘material alteration of the legal relationship 

of the parties’ that is ‘judicially sanctioned’.” M.R., 868 F.3d at 224 (citing Raab 

v. City of Ocean City, N.J., 833 F.3d 286, 292 (3d Cir. 2016)). “Importantly, a 

party achieves a ‘material alteration’ of the parties’ legal relationship and 

‘prevail[s]’ for attorneys’ fees purposes only if he obtains relief that is “in some 

way merit[s]-based.” Id. The Court treated preliminary injunctions as transient 

and incapable of providing final resolution of a dispute. “Fee-shifting under a 

‘prevailing party’ statute is not appropriate, for example, when a plaintiff wins a 

preliminary injunction with respect to a particular request for relief but then loses 

on the merits of that request for relief.” Id. (citing Sole v. Wyner, 551 U.S. 74, 

86 (2007) (“A final decision on the merits denying permanent injunctive relief 
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ordinarily determines who prevails in . . . § 1988(b). A plaintiff who achieves a 

transient victory at the threshold of an action can gain no award . . . if, at the end 

of the litigation, her initial success is undone and she leaves the courthouse 

emptyhanded.”).

In contrast to the attorneys’ fees language at issue in Buckhannon and 

M.R., Section 16 provides for an award of attorneys’ fees to a “substantially 

prevailing plaintiff.” Section 16’s award of fees is mandatory rather than 

discretionary. Section 16 provides:

[A]ny person . . . shall be entitled to sue for and have injunctive 
relief . . . against threatened loss or damage by a violation of the 
antitrust laws . . . . In any action under this section in which the 
plaintiff substantially prevails, the court shall award the cost of suit, 
including a reasonable attorney’s fee, to such plaintiff.

15 U.S.C. § 26 (emphasis added). Congress made the conscious decision to 

depart from the normative American rule requiring parties to bear their own fees 

and instead elected to provide for the mandatory award of attorneys’ fees for 

actions pursued under Section 16. Congress’ decision reflects a well-considered 

determination that mandatory fee awards are necessary to implement a broad 

public policy in favor of deterring antitrust violations and to encourage parties 

to initiate and pursue complex and resource-intensive investigations into 

anticompetitive conduct. H. R. . 94-499, . 1, 19, 20 (1976).
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This Circuit has never addressed the “substantially prevailing plaintiff” 

standard under Section 16. When presented with this question, some lower 

courts have concluded, without further analysis, that the Supreme Court’s 

interpretation of the “prevailing party” standard in Buckhannon should apply. 

See, e.g., Fed. Trade Comm’n v. Staples, Inc., 239 F. Supp. 3d 1, at 3 (D.D.C. 

2017) (Staples) (Buckhannon’s rejection of the catalyst theory forecloses an 

award for fees under Section 16). Others, finding no precedent for applying the 

prevailing party standard in Buckhannon to Section 16, have interpreted the 

meaning of the word “substantial” consistent with the Supreme Court’s analysis 

of the term “substantially justified” in Pierce v. Underwood, 487 U.S. 552, 564, 

(1988). See, e.g., ADT Security Services, Inc., v. Lisle-Woodridge Fire Prot. 

Dist., 86 F. Supp. 3d 857 (N.D. Ill., 2015) (noting that Section 16 inserts the 

modifier “substantially” before “prevails”). Consistent with Pierce,2 the Court 

in ADT recognized that “substantially prevailing” should be construed 

2 The Supreme Court in Pierce explained the meaning of the term 
“substantially justified” found in the Equal Access to Justice Act (EAJA), 28 
U.S.C. § 2412(d), and chose the more lenient standard for the definition  of 
substantial. Pierce, 487 U.S. at 565-566 (“as between the two commonly used 
connotations of the word “substantially,” the one most naturally conveyed . . . is 
not “justified to a high degree,” but rather “justified in substance or in the main”)
(citations omitted). 
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differently than the term “prevailing party.” Id. at 866. The court ultimately 

awarded attorneys’ fees under Section 16 and under Section 1988. Id.

The District Court erred in determining that the “substantially prevailing 

plaintiff” language under Section 16 is functionally equivalent to the “prevailing 

party” language used in discretionary federal fee-shifting statutes, such as 

Section 1988.3 See M.R., 868 F.3d at 224 (citing Gomez-Perez v. Potter, 553 

U.S. 474, 481 (2008)). Section 16’s fee-shifting provision is not the same as 

Section 1988 because the latter is a discretionary fee-shifting statute that awards 

fees to a “prevailing party.” As noted in the legislative history of Section 1988, 

Congress specifically rejected a mandatory fee-shifting provision in that statute. 

See H. R. REP. . 94-1558, AT 3, 5, 8 (1976) (remarks of Rep. Drinan). Section 

16, in contrast, is a mandatory directive to award attorneys’ fees to a plaintiff 

which substantially prevails.

Conflating the substantially prevailing plaintiff standard with the 

prevailing party standard contravenes basic principles of statutory interpretation. 

When conducting statutory interpretation, the Supreme Court has cautioned 

3 Section 1988 provides that “in any action or proceeding to enforce a 
provision of sections . . . 1983 . . . of this title . . . the court, in its discretion, may 
allow the prevailing party, . . .a reasonable attorney’s fee as part of the costs.”  
42 U.S.C. § 1988 (emphasis added).
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courts “‘not to apply rules applicable under one statute to a different statute 

without careful and critical examination’.” Hardt v. Reliance Standard Life Ins. 

Co., 560 U.S. 242, 253-54 (2010) (quoting Fed. Express Corp. v. Holowecki,

552 U.S. 389, 393 (2008)) (noting the distinct language in fee-shifting provisions 

of various federal statutes, such as “prevailing party,” “substantially prevailing” 

party, “successful” litigant, or providing a court with “discretion” or authority to 

award fees where “appropriate”). Furthermore, in Ruckelshaus v. Sierra Club,

463 U.S. 680 (1983), the Supreme Court noted that “varying standards as to the 

precise degree of success necessary for an award of fees” are contained in the 

more than one hundred fifty federal statutes awarding fees to “prevailing,” 

“substantially prevailing,” and “successful parties.” Id. at 684 (emphasis added).

Courts are required “to give effect, if possible, to every word Congress 

used.” Reiter v. Sonotone Corp., 442 U.S. 330, 339 (1979) (citing United States 

v. Menasche, 348 U.S. 528, 538-39 (1955)). It is not within any court’s ambit to 

rewrite a plainly worded statutory enactment of Congress or to presume that 

Congress intended something other than that expressed by way of the plain 

language. Id. (“statutory construction must begin with the language employed 

by Congress”). Additionally, in cases involving the interpretation of attorneys’ 

fees provisions, courts “must consider the practical consequences of withholding 
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[those] fees” and must be “‘decidedly receptive’ to remedies that are ‘necessary 

or at least helpful to the accomplishment of the statutory purpose’.” M.R., 868 

F.3d at 227.

Despite the difference in language between Section 16 and the federal fee-

shifting statutes at issue in Buckhannon, the District Court applied the 

Buckhannon “prevailing party” standard to find that Pennsylvania was not a 

substantially prevailing plaintiff under Section 16.4 This court, however, has 

already recognized the difference between the Clayton Act’s mandatory fee 

award under Section 4 of the Clayton Act, 15 U.S.C. § 15 (hereinafter “Section 

4”)—and thus, by extension, Section 16—from Section 1988’s permissive fee 

award provision:

[A]lthough the standards for calculating attorneys’ fees in antitrust 
and civil rights cases (and other statutory fee cases) may be 
interchangeable . . . the entitlement of a party to recover attorneys’ 
fees is not necessarily identical in every context. For example, 
under section 1988 fee awards are discretionary but available to 
both plaintiffs and defendants, whereas under the Clayton Act fee 
awards are mandatory but available only to plaintiffs who prove an 
antitrust injury.

4 The District Court relied on ADT, 86 F. Supp. 3d 857, an unreported
decision, an Eleventh Circuit decision applying Buckhannon to a private 
contract, and the non-binding decision in Fed. Trade Comm’n v. Staples, Inc.,
239 F. Supp. 3d 1, at 3 (D.D.C. 2017). Staples addressed whether Pennsylvania 
was entitled to seek fees, and its dicta about the prevailing party standard is not 
controlling in this Circuit.
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Gulfstream III Assocs., Inc. v. Gulfstream Aerospace Corp., 995 F.2d 414, 418 

(3rd Cir. 1993).

The Clayton Act itself contains different fee-shifting provisions for 

different type of lawsuits. Only one of the provisions allows for recovery of 

attorneys’ fees as part of a treble damages award (Section 4), while the fee-

shifting provisions in Section 16 (for a substantially prevailing plaintiff) and 

Section 4304 (for a substantially prevailing claimant) do not require a damages 

award for recovery of attorneys’ fees. See 15 U.S.C. § 15(a); 15 U.S.C. § 26; 15 

U.S.C. § 4304 (providing that any “substantially prevailing claimant under the 

antitrust laws” may be awarded attorneys’ fees in a lawsuit based on a joint 

venture). 

Additionally, when Congress, through passage of the Hart-Scott Rodino 

Antitrust Improvement Act of 1976, amended Section 16 by inserting the phrase 

“substantially prevailing plaintiff,” it intended that attorneys’ fees could be 

awarded absent adjudication on the merits of the lawsuit. See Grumman Corp. 

v. LTV Corp., 533 F. Supp. 1385, 1388 (E.D.N.Y. 1982) (awarding a 

substantially prevailing plaintiff status to a plaintiff after it obtained only a 

preliminary injunction under Section 16). The Clayton’s Act legislative history 

confirms this:
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[I]ndeed, the need for the awarding of attorneys’ fees in § 16 
injunction cases is greater than the need in § 4 treble damage cases.5

In damage cases, a prevailing plaintiff recovers compensation, at 
least. In injunction cases, however, without the shifting of 
attorneys’ fees, a plaintiff with a deserving case would personally 
have to pay the very high price of obtaining judicial enforcement of 
the law and of the important national policies the antitrust laws 
reflect. A prevailing plaintiff should not have to bear such an 
expense. Section 3(3) . . . is intended to reiterate congressional 
encouragement for private parties to bring and maintain meritorious 
antitrust injunction cases.

H. R. . 94-499, . 1, 19, 20. The “substantially prevailing plaintiff” 

language in the amendment therefore results in a change that requires courts to 

use the catalyst theory to allow recovery of attorneys’ fees under these sections 

by plaintiffs who do not win a damages award but who achieved success on other 

aspects of their claims. See F. & M. Schaeffer Corp. v. C. Schmidt & Sons, Inc.,

476 F. Supp. 203, 206-7 (S.D.N.Y. 1979) (construing 15 U.S.C. § 26).

These examples suggest that when Congress ties attorneys’ fees to treble 

damages awards, it meant to exclude a catalyst theory of recovery. However, 

Congress has demonstrated that it understands and knows how to employ 

different standards for the award of attorneys’ fees. See, e.g., Aetna Cas. & Sur. 

Co. v. Liebowitz, 730 F.2d 905, 908-9 & n.3 (2d Cir. 1984) (citing various 

statutes in which “prevailing party” or similar terms are used as evidence that 

5 The reference to § 4 pertains to 15 U.S.C. § 15.
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Congress is knowledgeable regarding how to permit the award of attorneys’ fees 

to a plaintiff who does not litigate his claim through to trial).

The use of the “substantially prevailing plaintiff” language is consistent 

with the substantive purpose of Section 16, which is prospective in nature and

requires less proof for plaintiffs to succeed on the merits of their claims. Unlike 

other fee-shifting provisions, Section 16 requires only “threatened loss or 

damage by a violation of the antitrust laws,” 15 U.S.C. § 26, rather than any 

specific injury to “business or property.” See Hawaii v. Standard Oil Co. of Cal.,

405 U.S. 251 (1972); Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 

100, 131 (1969). “[I]t is the threat of harm, not actual injury, that justifies 

equitable relief.” Cargill, Inc. v. Monfort of Colorado, Inc., 479 U.S. 104, 126 

(1986) (holding that the standards for antitrust standing for damage claims and 

injunctions differ); see also In re New Motor Vehicles Canadian Exp. Antitrust

Litig., 522 F.3d 6, 13 (1st Cir. 2008) (finding the standing requirements for 

injunctive relief are less stringent than those under Section 4).

It is consistent with congressional intent that a fee-shifting provision in a 

statute that seeks to address threatened harm be interpreted to require a less 

exacting standard of proof than a provision that requires actual harm and injury. 

To hold otherwise would frustrate the purpose of Section 16 by disincetivizing 
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plaintiffs from bringing such cases until they suffered actual harm. Thus, in 

seeking to preclude imminent harm to competition, Section 16 permits earlier

challenges to anticompetitive conduct, and a more lenient standard for relief.

See, e.g., Cia. Petrolera Caribe, Inc. v. Arco Caribbean, Inc., 754 F.2d 404 (1st 

Cir. 1985) (“[p]lainly, Congress empowered a broader range of plaintiffs to bring 

§ 16 actions because the standards to be met are less exacting than those under 

§ 4); Datagate, Inc. v. Hewlett-Packard Co., 941 F.2d 864 (9th Cir. 1991)

(section 16 invokes traditional principles of equity and authorizes injunctive 

relief upon the demonstration of threatened injury).

In refusing to award Pennsylvania attorneys’ fees, the District Court 

disregarded the plain language of Section 16 and congressional intent, which 

calls for a more lenient standard for relief under Section 16 than other 

discretionary fee-shifting statutes. Additionally, the District Court’s denial of 

fees rests on the mistaken premise that the mandatory fee-shifting provision 

under Section 16 can be likened to the discretionary fee award permitted under 

Section 1988. This reasoning erroneously conflates the standard for the award of 

attorneys’ fees in antitrust injunction cases and disregards Congress’ intent to 

incentivize proactive antitrust enforcement.
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B. A Preliminary Injunction Which Enjoins A Merger And Serves As A 
Catalyst For A Permanent Change In Position By The Opposing 
Party Confers A Substantially Prevailing Plaintiff Status, When, Due 
To Mootness By Abandonment Of A Merger, No Final Judgment On 
The Merits Results.

Buckhannon did not address the substantially prevailing plaintiff standard 

under Section 16 of the Clayton Act, and Buckhannon’s rejection of the catalyst 

theory as a basis for recovery does not extend automatically to every fee-shifting 

provision. Assuming arguendo that Buckhannon’s rejection of the catalyst 

theory applies, the District Court failed to acknowledge that Buckhannon is 

distinguishable.

1. Buckhannon Did Not Address The Substantially Prevailing 
Plaintiff Standard And Its Rejection Of The Catalyst Theory 
Does Not Extend To Every Fee Shifting Provision.

This Court should reject a per se rule that preliminary injunctive relief can 

never satisfy the substantially prevailing plaintiff standard of Section 16. 

Nothing in Buckhannon compels this result, and, as explained below, it would 

conflict with several of this Court’s decisions. Under Section 16, Pennsylvania 

became a substantially prevailing plaintiff (and thus entitled to a fee award)

when the court granted the motion for a preliminary injunction that caused the 

Defendants to abandon the merger.
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As explained above, Buckhannon’s “prevailing party” standard should not 

be applied in the context of a preliminary injunction issued pursuant to Section 

16. Instead, this Court should adopt the approach of Grumman Corp. v. LTV 

Corp., where the court held that “[a] decision following a trial on the merits is 

not a condition precedent to a Section 16 award since the phrase ‘substantially 

prevails’ contemplates and is sensibly construed to accommodate something 

short of a final judgment on the merits.” Grumman, 533 F. Supp. at 1387. Other 

courts have reached similar conclusions. See, e.g., Aetna Cas. & Sur. Co. v. 

Liebowitz, 570 F. Supp. 908, 912 (E.D.N.Y. 1983), aff’d, 730 F.2d 905 (2d Cir. 

1984) (citing Grumman, 533 F. Supp. at 1385; Harnischfeger Corp. v. Paccar, 

Inc., 503 F. Supp. 102, 104-05 (E.D. Wis. 1980); F. & M. Schaefer, 476 F. Supp. 

at 206-07) (listing instances where “a plaintiff who had obtained preliminary 

injunctive relief was found to have ‘substantially prevailed’ within the meaning 

of § 16”).

Post Buckhannon, courts have also taken a case-by-case approach in 

analyzing fee-shifting statutes, focusing on congressional intent and the statutory 

language in the various fee-shifting provisions when applying Buckhannon to 

“prevailing party” provisions or relying on Buckhannon to reject the catalyst 

theory as a basis for recovery. See, e.g., Union of Needletrades, Indus. & Textile 
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Emp.’s, AFL-CIO, CLC v. INS, 336 F.3d 200, 207 (2d Cir. 2003) (stating that 

Buckhannon’s rejection of the catalyst theory does not extend to each and every 

fee-shifting provision); Roberson v. Giuliani, 346 F.3d 75, 79 n.3 (2d Cir. 2003)

(noting that Buckhannon concerned different fee-shifting provisions); Perez-

Arellano v. Smith, 279 F.3d 791, 794 (9th Cir. 2002) (“the same words in 

different statutes may have different meanings if a different intention of 

Congress is manifest in the purpose, history, and overall design or context of the 

statute”). Thus, the District Court erred when it assumed that Buckhannon

automatically applies to every fee-shifting provision.

2. The Catalyst Theory Rejected In Buckhannon Does Not Extend 
Automatically To Preliminary Injunctive Relief Under Section 
16 Which Provides Plaintiff With The Relief Sought

This Court has not addressed whether the catalyst theory, rejected in

Buckhannon, is still a viable basis to recover a fee award under Section 16 of the 

Clayton Act. However, this Court has made clear that, post-Buckhannon, the 

catalyst theory remains a viable principle in certain circumstances. See Templin 

v. Blue Cross, 785 F.3d 861 (3d Cir. 2015). Templin addressed whether the 

catalyst theory permits an award of attorneys’ fees under the Employee 

Retirement Security Act (ERISA) of 1974, 29 U.S.C. §§ 1001-1461. Following 

Hardt, 560 U.S. 242, this Court held the defendant’s voluntary agreement to pay 
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interest was sufficient to entitle the plaintiff to an award of attorneys’ fees, and 

that voluntary payment constituted a degree of success on the merits. Id. Templin 

forecloses a complete rejection of the catalyst theory in this Circuit.

Even if Buckhannon were applied to Section 16, the plain language and 

the congressional intent in enacting Section 16, and persuasive precedent from 

other circuits, justifies carving out a preliminary injunction exception to 

Buckhannon’s rejection of the catalyst theory. Buckhannon is also easily 

distinguishable for this reason as well.

In Buckhannon, a West Virginia state law required residents in group

homes be capable of self-preservation in case of a fire. Buckhannon, 532 U.S. at 

603. The state fire marshal inspected a series of assisted living residences 

operated by Buckhannon Board and Care Home, Inc. and ordered them to close 

because the residents, many of which were elderly or disabled, were not capable 

of saving themselves in the event of fire. Id. The corporation sued for declaratory 

judgment that the “self-preservation” requirement violated the FHAA and ADA.

Id. During the pendency of the lawsuit, the West Virginia legislature voted to 

eliminate the “self-preservation” requirement. Id.

In contrast to Buckhannon, which involved the actions of a third-party to 

moot the plaintiff’s lawsuit, here the Defendants themselves have mooted the 
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action by abandoning the merger in direct response to the preliminary injunction.

Additionally, while the Buckhannon Court found a lack of judicial action, the 

preliminary injunction in this case effected a specific material change in the legal 

relationship of the parties: it prevented the Defendants from moving forward 

with their transaction. Cf. Buckhannon, 532 U.S. at 605.

After this Court issued the preliminary injunction, the only action the 

Defendants took was to abandon the merger. Unlike Sole v. Wyner, 551 U.S. at 

86, where the preliminary injunction was later dissolved, or cases like Singer

Mgmt. Consultants, Inc. v. Milgram, 650 F.3d 223 (3d Cir. 2011) (en banc), 

where the interim relief was obtained on a fast track, there was sufficient judicial 

involvement at the preliminary injunction stage in the District Court and on

appeal to address Buckhannon’s requirement that there be judicially-sanctioned 

conduct. See Singer, 650 F.3d at 229 (plaintiff was not a prevailing party eligible 

for § 1988 attorney’s fees where district court granted temporary restraining 

order the day after suit was filed, but three weeks later denied preliminary 

injunction because defendant’s change in position mooted the action).

Additionally, the facts and the procedure in Buckhannon are the polar 

opposite of what happened in this case. The preliminary injunction here 

prevented the parties from closing their transaction—there was nothing 
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“voluntary” about the Defendants’ change in conduct.6 More importantly, the 

Defendants abandoned the transaction as a result of and in response to the order 

of the preliminary injunction, which mooted the case. Where a plaintiff prevails 

on a preliminary injunction, and the defendants choose to abandon the merger, 

and the change in their behavior follows that judicial ruling, the change in 

behavior is not “voluntary” as understood by the “catalyst theory” set forth in 

Buckhannon. See Sw. Marine, Inc. v. Campbell Indus., 732 F. 2d 744 (9th Cir. 

1984) (finding that an award of attorneys’ fees is essential to enforcement and 

that allowing a defendant to avoid attorneys’ fees by taking voluntary action to 

moot the controversy would defeat legislative intent).

Furthermore, the Defendants’ change in conduct here has the “judicial 

imprimatur” that was missing from the rejected “catalyst theory” in 

Buckhannon. Buckhannon, 532 U.S. at 605, 610. In such situations “[t]he relief 

. . . ultimately won,” a preliminary injunction, “was specifically the relief . . . 

requested” notwithstanding the subsequent “voluntary” mooting of the case. 

Nat’l Black Police Ass’n v. D.C. Bd. of Elections & Ethics, 168 F.3d 525, 528-

29 (D.C. Cir. 1999) (awarding fees to prevailing plaintiffs after a successful 

6 Fed. Trade Comm’n v. Penn State Hershey Med. Center, 838 F.3d 327,
353 (3d Cir. 2016).
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challenge by preliminary injunction to initiative governing campaign 

contributions, and rejecting argument that government’s mooting of the case by 

repealing the initiative in response to preliminary injunction precluded the fee 

award). See also Palmetto Props., Inc. v. Cty. of DuPage, 375 F.3d 542, 551 (7th 

Cir. 2004) (plaintiffs entitled to fees after entry of preliminary injunction 

enjoining enforcement of statute that was later repealed before final judgment 

was entered). 

The issuance of a preliminary injunction in this case satisfies 

Buckhannon’s requirement of judicial action. The District Court’s preliminary 

injunction materially altered the legal relationship of the parties; indeed, 

Defendants admit that they changed course to comply with the injunction. 

3. The Preliminary Injunction Issued Confers Pennsylvania 
Substantially Prevailing Plaintiff Status

Preliminary injunctions are a critical tool used by the Federal Trade 

Commission (“FTC”) and the state enforcers. Due to the complexity and 

resources required to litigate antitrust merger challenges, a preliminary 

injunction often is the only effective relief that the antitrust enforcers may obtain, 

as it is common for merging parties to elect to abandon a merger transaction after 

a preliminary injunction is entered, mooting the need for a final judgment on the 

merits. This case presents exactly this scenario: a final judgment on the merits 
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was impossible to achieve due to the abandonment of the merger, an event

beyond plaintiffs’ control. 

To the extent this Court views the injunction as interim relief, this Court 

has found that even interim relief may confer prevailing party status under 

Section 1988 and the IDEA’s Section 1415. In H.E. v. Walter D. Palmer 

Leadership Learning Partners Charter Sch., 873 F.3d 406, 407-08, 413 (3d Cir. 

2017), for example, the Court reversed the denial of attorney’s fees to parents 

who received only interlocutory procedural relief, holding the denial was 

contrary to M.R, and Bagby v. Beal, 606 F.2d 411 (3d Cir. 1979)). In M.R., 868 

F.3d at 225, the Court found that the district court erred by concluding the 

reimbursement award at issue was a temporary form of relief to be treated the 

same as the forward-looking and injunctive IDEA “stay-put” relief in John T.

and J.O.7; this Court awarded fees notwithstanding the interim nature of that

7 In M.R., this Court explained that in John T. and J.O., the forward-
looking injunctive orders relating to temporary and preliminary relief were not 
merits-based and thus could not confer “prevailing party” status under Section 
1415. Id. at 224 (citing John T. ex rel. Paul T. v. Del. Cty. Intermediate Unit,
318 F.3d 545, 558-60 (3d Cir. 2003) (a preliminary injunction to preserve 
supplemental services previously provided by a school district, Id. at 549-50, 
and a contempt order aimed at ensuring the school district’s compliance with the 
preliminary injunction, id. at 551, 554), and J.O. ex rel. C.O. v. Orange Twp. Bd.
of Educ., 287 F.3d 267, 273-74 (3d Cir. 2002)) (an order requiring a child’s
temporary reinstatement to public school after the school district had requested 
home-schooling).
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relief and the fact that plaintiff was ultimately denied permanent relief regarding 

his educational placement. In Bagby, 606 F.2d at 415, the court awarded fees 

under Section 1988 to a plaintiff who was afforded a due process hearing, 

although she did not ultimately prevail at the hearing. In People Against Police 

Violence v. City of Pittsburgh, 520 F.3d 226, 229 (3rd 2008) (PAPV), the 

plaintiffs challenged the constitutionality of the City of Pittsburg’s ordinance 

that required groups to prepay police protection costs before they could receive 

a permit for a rally. The Court awarded fees under Section 1988(b), finding the 

“case involves appropriate circumstances” where a preliminary injunction can 

“render a party ‘prevailing’.” Id. at 232-33.8

After considering “‘the importance Congress attached’ to the IDEA’s 

procedural safeguards,” the Court in H.E. found that plaintiffs vindicated their 

right to an IDEA procedural due process hearing by obtaining permanent relief 

that cannot be nullified later, and is not “temporary forward-looking injunctive 

8 The Court noted that “stay put” orders which merely serve to maintain 
the status quo do not afford meaningful relief on the merits of the underlying 
claims and will not suffice to establish a prevailing party status. Id. at 232-33
(citing John T., 318 F.3d at 558, 559; J.O., 287 F.3d at 273-74). The court in 
Douglas v. D.C., 67 F. Supp. 3d 36, 42 (D.D.C. 2014), in a case addressing 
IDEA, noted that PAPV, by relying on John T. and J.O, imposed restrictions 
above and beyond Buckhannon, barring the recovery of attorneys’ fees for any 
“interim” relief that does not “resolve any merits-based issue in [the plaintiff’s] 
favor.” Douglas, 67 F. Supp. 3d at 41-42 (the decision in J.O. “presents IDEA 
claimants with a hurdle unidentified in Buckhannon”).
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relief.” H.E., 873 F.3d at 413 (citing M.R., 868 F.3d at 230); cf. J.O. ex rel. C.O. 

v. Orange Twp. Bd. of Educ., 287 F.3d 267, 273-74 (3d Cir. 2002). Additionally, 

while addressing Section 1415, in a matter of first impression, this court in M.R.

found support in the text of the IDEA, precedent from this court, and persuasive

precedent in other Circuits to hold that the interim relief awarded is merits-based 

and confers “prevailing party” status. M.R., 868 F.3d at 225. The Court also

recited its holding in PAPV that the injunction afforded the plaintiffs “lasting 

relief on the merits of their claims,” that plaintiffs were “prevailing parties” 

under Section 1988 since the injunction had granted “what they sought on an 

enduring basis,” and that its temporary nature was “only in the sense that it did 

not apply to the city’s later-revised ordinance, which had remedied the 

preexisting constitutional defects.” Id. at 226 (citing PAPV, 520 F.3d at 229-30, 

234). The Court in M.R. agreed that parents are eligible for attorneys’ fees if,

after unsuccessfully challenging a school district’s proposed educational 

placement for their child, they later obtain a court order requiring the school 

district to reimburse them for the costs of the child’s “stay put” placement—the 

“then-current educational placement,” in which the IDEA permitted the child to 

remain while administrative and judicial proceedings were pending. Id. at 220.
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Although not addressing the substantially prevailing plaintiff status under 

Section 16, these two recent decisions are instructive. The legislative history in 

the IDEA is clear that Congress intended to apply the Buckhannon prevailing 

party standard to the fee award provision in the IDEA. S. REP. . 99-112, AT 13

(1986). 99-112, AT 13. The court in M.R., however, held:

These child- and parent-friendly goals are not a reason for us 
to interpret “prevailing party” under the IDEA any differently than 
we would under other statutes, Buckhannon, 532 U.S. at 610, . . . ; 
John T., 318 F.3d at 558, but, in considering the statutory context, 
we must consider the practical consequences of withholding 
attorneys’ fees in cases like this one.

. . . .courts are “decidedly receptive” to remedies that are “necessary 
or at least helpful to the accomplishment of the statutory purpose.”

M.R., 868 F.3d at 227. Accordingly, given the legislative history of Section 16, 

congressional intent and the statutory context of the Clayton Act, this Court 

should find that interim relief, such as a preliminary injunction under the Clayton 

Act, can be an example of a merit-based determination. See Singer Mgmt., 650 

F.3d at 229 (finding the injunction issued in PAPV was “an example of that rare

situation where a merits-based determination is made at the injunction stage.”).

As noted in PAPV, several circuits have held, or reaffirmed after 

Buckhannon, that “fee awards may be predicated on success achieved in 

preliminary injunctions even if the case never proceeds to a final judgment on 
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the merits.” PAPV, 520 F.3d at 232, 234 & n.4 (citing Select Milk Producers,

400 F.3d 939, 947 (D.C. Cir. 2005) (Buckhannon does not endorse a per se rule, 

rather it permits, under appropriate circumstances, a preliminary injunction 

resulting in a court-ordered change in the legal relationship between the parties 

to make the plaintiff a “prevailing party” under a fee-shifting statute like the

Equal Access to Justice Act); Dupuy v. Samuels, 423 F.3d 714, 723 (7th Cir. 

2005) (rejecting a per se rule that a preliminary injunction can never serve as a 

predicate for an interim fee award); Dubuc v. Green Oak Twp., 312 F.3d 736, 

753-54 (6th Cir. 2002); Watson v. Cty. of Riverside, 300 F.3d 1092, 1095-96 (9th 

Cir. 2002) (a plaintiff who succeeds in obtaining a preliminary injunction can be 

deemed a “prevailing party” for purposes of 42 U.S.C. § 1988 even though he or 

she did not recover other relief sought in the lawsuit and even if the underlying 

case becomes moot).

Additionally, several courts have permitted prevailing party status to vest 

upon the entry of interim injunctive or other relief that produces, as in this matter, 

some of the ultimate relief sought. For example, the D.C. District Court has 

recognized that, under certain circumstances, prevailing-party status may result 

from a favorable jurisdictional ruling, a grant of preliminary injunction, or even 

a judicially-sanctioned stipulation. See, e.g., Douglas v. D.C., 67 F. Supp. 3d 36, 
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42 (D.D.C. 2014) (citing D.C. v. Jeppsen ex rel. Jeppsen, 514 F.3d 1287, 1290 

(D.C. Cir. 2008); Select Milk Producers, 400 F.3d at 945; see also Carbonell v. 

I.N.S., 429 F.3d 894, 895-96, 899 (9th Cir. 2005)). Additionally, in Richard S. v. 

Department of Developmental Services of State of California, 317 F.3d 1080,

1089 (9th Cir. 2003), the court held that a plaintiff who obtains a preliminary 

injunction is a prevailing party for purposes of Section 1988 even if the 

underlying case becomes moot and even though the plaintiff does not recover 

other relief sought in the lawsuit. These decisions supporting the finding that 

Pennsylvania substantially prevailed here because it obtained precisely the relief 

it sought—an injunction preventing the merger from closing, which ultimately 

caused the Defendants to voluntarily abandon it.

Although this Court may have intended for the preliminary injunction to 

be temporary, pending an adjudication on the merits by the FTC, that temporary 

status of the preliminary injunctive relief shifted to a permanent status when the 

Defendants abandoned the merger, after the preliminary injunction issued.

Pennsylvania obtained more than just “some relief,” as this Court required in 

M.R., and there was sufficient judicial involvement by the District Court and this 

Court at the preliminary injunction stage. Given Defendants’ admitted 

compliance with the preliminary injunction, this Court should find that 
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Pennsylvania was a substantially prevailing plaintiff under Section 16 because it

secured a change in actual circumstances as a result of a judicial determination. 

This holding complies not only with the holding of Buckhannon, but also with 

principles of fundamental fairness. Conditioning fees on a “final judgment on

the merits” would be unjust, contrary to the plain language of and congressional 

intent behind Section 16, and in disagreement with this Court’s precedent and 

persuasive precedent from other jurisdictions, which have allowed an award of 

fees after obtaining interim relief such as a preliminary injunction. Pennsylvania 

should not be foreclosed from receiving its fees. 

IV. CONCLUSION

For the foregoing reasons, the States respectfully urge this Court to reverse 

the District Court’s denial of Pennsylvania’s request for attorneys’ fees.
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I. AMENDED STATEMENT OF INTEREST 
 
  Pursuant to Fed. R. App. P. 29(a), the States of Washington, 

Delaware, Iowa, Idaho, Minnesota, North Dakota, Utah, Louisiana, New 

Mexico, and Indiana respectfully submit this amicus brief in support of the 

Commonwealth of Pennsylvania. The Attorneys General of these States, as the 

chief law enforcement officers of their States, are charged with the enforcement 

of federal and state antitrust laws, including Section 7 of the Clayton Act, 15 

U.S.C. § 18. The States have a substantial interest in ensuring that the application 

of the antitrust laws is consistent with underlying congressional intent and sound 

public policy. 

The States play an active role in investigating and challenging potentially 

anticompetitive mergers. The States often engage in lengthy and costly antitrust 

investigations, both independently and in conjunction with the federal antitrust 

agencies. The mandatory fee-shifting provisions of the Clayton Act are an 

important consideration for States—particularly States that rely on cost and fees 

recoveries—in evaluating whether investigation and possible antitrust litigation 

are feasible. 

The District Court erred by denying an award of attorneys’ fees after 

issuing a preliminary injunction. Decisions in the Third Circuit and in other 

Case: 17-2270     Document: 003112806081     Page: 2      Date Filed: 12/19/2017
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circuits support the award of attorneys’ fees under Section 16 of the Clayton Act, 

15 U.S.C. § 26, to a plaintiff that prevails on a preliminary injunction. That 

precedent should be applied here, where the merging parties abandoned their 

transaction as a direct result of the preliminary injunction obtained by 

Pennsylvania. The District Court’s ruling denying Pennsylvania an award of 

attorneys’ fees frustrates the intent of the Clayton Act’s fee-shifting provision, 

and should be reversed. 
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ROBERT W. FERGUSON 
Attorney General of Washington 
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