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O EXPEDITE

X No Hearing Set

O Hearing is Set
Date:
Time:

The Honorable Christine A. Pomeroy

'IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF THURSTON

STATE OF WASHINGTON,

V.

U.S. FIDELIS, INC., fka National Auto Warranty

Plaintiff,

Services, Inc., dba Dealer Services; DARAIN

ATKINSON, President of U.S. Fidelis, Inc.,
individually and his marital community; and

CORY C ATKINSON, Vice President of U.S.

Fidelis, Inc., individually and his marital

community,

Defendants.

A.1  Judgment Creditor:
A.2  Judgment Debtor:
A.3  Principal Judgment:
(a) Costs and Attorney Fees:
(b)  Civil Penalties:
A.4  Post Judgment Interest Rate:
A.5  Attorney for Judgment Creditor:

NO. 10-2-00885-1

CORY C. ATKINSON CONSENT
JUDGMENT AND PERMANENT
INJUNCTION

A. JUDGMENT SUMMARY

CONSENT JUDGMENT AND PERMANENT

INJUNCTION

State of Washington
Cory Atkinson

$ 4,928,359

$ 301,112

$ 4,627,247

12 percent per annum

Mary C. Lobdell
Assistant Attorney General

OFFICE OF THE ATTORNEY GENERAL
1250 Pacific Avenue, Suite 105
P.O. Box 2317
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B. PREAMBLE

This Consent Judgment and Permanent Injunction (hereinafter referred to as
"Judgment") is entered into between the States and Commonwealths of Arkansas, Idaho, Iowa,
Kansas, North Carolina, Ohio, Oregon, Pennsylvania, Texas, Washington and Wisconsin
acting pursuant to its consumer protection statutes, and Cory Atkinson, Vice President of U.S.
Fidelis, Inc., (collectively referred to as “Parties™).

I. GENERAL PROVISIONS

This Court, recognizing that the Plaintiff, by Robert M. McKenna, Attorney General,
and Mary C. Lobdell, Assistant Attorney Genereﬂ, and Defendant, by his counsel, have
consented to the entry of this Judgment and Permanent Injunction, finds as follows:

1. The Court has jurisdiction over the parties and the subject matter of this
litigation.

2. Venue is proper because the alleged violations of Chapter 19.86 RCW, Unfair
Business Practices - Consumer Protection Act; chapter 80.36 RCW -- Automatic Announcing
and Dialing Devices Act; and chapter 19.158 — Commercial Telephone Solicitation Act occurred
here in Washington, including, but not limited to, Thurston County.

3. Plaintiff, Attorney General, Robert M. McKenna, has -authority under RCW
19.86.080 to bring consumer protection actions on behalf of the state of Washington.

4. Defendant Cory Atkinson is the former Vice President, and 50 percent
shareholder of Defendant U.S. Fidelis, formerly known as National Auto Warranty Services

and Dealer Services.
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5. This Judgment and Permanent Injunction (referred to as “Judgment”) shall be
governed by the laws of the state of Washington.

6. This Judgment is entered into by Defendant as a free and voluntary act and with
full knowledge and understanding of the nature of the proceedings and the obligations and
duties imposed by this Judgment.

7. This Judgment is entered into by Plaintiff based upon the financial statement
provided by Defendant to the United States Bankruptcy Court Eastern District of Missouri, St.
Louis Division, in the bankruptcy case of In re: U.S. Fidelis, Inc., Case No. 10-41902. This
Judgment is expressly premised upon the truthfulness, accurécy and completeness of
Defendant’s financial condition as represented in the financial statement that contained
material information relied upon by the State of Washington in negotiating and agreeing to the
terms of this Judgment. The failure to provide truthful and accurate financial statements
constitutes a Violation. of this agreement affording Plaintiff all remedies provided by law.

8. Nothing in this Judgment constitutes any admission of guilt or liability by the
Defendant. The Parties acknowledge that this agreed Judgment is in their mutual best interests
and is preferable to expensive litigation concerning Plaintiff’s allegations in this state, as well
as other states, and Défendant’s defenses to those allegations.

9. Defendant is not admitting that each of the acts alleged, if proved in a court of
law, would necessarily constitute a violation of any federal, state or local law; but Defendant
acknowledges that this Judgment constitutes legal notice and knowledge that it is the State’s

position that the alleged acts constitute a state or federal law violation.
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10.  Nothing in this Judgment constitutes any agreement by the Parties concerning
the characterization of the amounts paid pursuant to this Judgment for purposes of the Internal
Revenue Code or any state tax laws.

11.  Except as set forth in Section X, this Judgment shall not bar the Attorney
General or any local, state, federal, or other governmental entity from enforcing other laws or
rules within their jurisdiction against the Defendant as to any of Defendant’s business
practices, including those alleged in the Complaint. Nothing in this Judgment shall affect the
admissibility of this Judgment in any proceeding. Moreover, nothing in this Jﬁdgment shall be
deemed to waive any rights of Defendant to argue the inadmissibility of this Judgment in any
proceedin;g other than an action by the Attorney General to enforce fhis Judgment

12.  Nothing contained herein shall be construed to waive any individual right of
action by a consumer. |

13.  Defendant shall not represent or imply that the Attorney General approves of
Defendant’s past business practices, current efforts to reform its practices, or any further
practices that Defendant may adopt or consider adopting. Likewise, as to the advertisements
that Defendant provided to the Attorney General during the investigation, Defendant shali not
represent or imply that the Attorney General approves of or endorses Defendant’s
advertisements or business practices.

I1. DEFINITIONS

1. For purposes of this Judgment, and except where specifically noted otherwise,

“Defendant” shall mean Cory Atkinson, Vice President of U.S. Fidelis, Inc., whether operating

under his own name or any other business names, including all other persons acting in concert
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or participation with him, directly or indirectly, or acting on behalf of Defendant or at his
direction, through any corporate device, partnership or association, jointly and severally,
including all persons and entities that receive notice of this Judgment.

2. For purposes of this Judgment, an “affiliate” shall mean a business entity that is
owned by, operated by, controlled by, or under common control with another business entity.

3. For purposes of this Judgment, "service contract" or "motor vehicle service
contract" shall mean a contract or agreement (a) that contains a separately stated consideration
for a specific duration to perform the repair, replacement or maintenance of a motor vehicle
and includes vehicle protection products; or (b) that provides indemnification for repair,
replacement or maintenance of a motor vehicle due to an operational or structural defect in
materials, workmanship or normal wear and tear; and (¢) may or may not include additional
provision for incidental payment of indemnity under limited circumstances, including but not
limjtéd to, towing, rental and emergency road service.

4. For purposes of this Judgment, a statement or communication is “clear and
conspicuous™ if it is readily understandable and presented in such size, color, contrast, location
and audibility, compared to the other matter with which it is presented, as to be readily
understood. If such statement modifies, explains or clarifies other information with which it is
presented, it must be presented in close proximity to the information it modifies and in a
manner so as to be readily noticed and understood.

5. For purposes of this Judgment, an “Authorized Telemarketer” shall mean a
business or other entity that conducts telemarketing or generates leads on Defendant’s behalf in

connection with the offer or sale of products or services.
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6. For purposes of this Judgment, “telemarketing” or “telephone solicitation” shall
mean any telephone call or message for the purpose of encouraging or inducing the i)urchase of
goods or sérvices or means any definition provided in any federal, state, or local law defining
that term. However, nothing herein shall be construed to affect, restrict, limit, waive, or alter
the definition of “telemarketing” or “telephone solicitation” under the laws and statutes of the
states, and nothing herein shall be construed to limit the authority of the Attorneys General to
enforce federal or state laws and statutes, including those regarding “telemarketing” and
“telephone solicitations.”

7. For purposes of this Judgment, “spoofing” shall mean using any means to block,
disguise or falsify the identity of the originator that (a) fails to comply with state and federal
laws, or (b) fails to transmit or display the originator’s telephone or the telephone number of
the company selling éproduct or service that a consumer can call during regular business hours
to be placed on a do-not-call list.

8. For purposes of this Judgment, and in the context of accepting paymént from
consumers for Defendant’s goods and services, “process” shall refer to the submission of a
consumer’s credit card information to Defendant’s credit card processor for approval of the
cha¥ges incurred by the consumer; the “process™ is completed upon the receipt by Defendant of
an authorization number for the transaction.

9. For purposes of this Judgment, a “Risk Retention Group” (RRG) shall mean an
entity, formed under the Federal Liability Risk Retention Act of 1986, which insures payment

of monies owed for claims due on a service contract.
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10. “Written solicitation” or “written communication” shall include, but is not
limited to, solici‘;ations and communications on paper, on the internet, or electronically (i.e. e-
mail, instant messaging, etc.).

11.  For purposes of this Judgment, the “Effective Date” shall mean the date by
which all Parties have executed the Judgment.

III. REPRESENTATIONS AND WARRANTIES

1. Defendant warrants and represents that he and his predecessors, successors and
assigns were engaged in the business of marketing, selling and promoting the sales of motor
vehicle service contracts to consumers. Defendant further acknowledges that he is the proper
party to this Judgment. Defendant warrants and represents that the individual(s) signing this
Judgment is fully authorized to enter into this Judgment and to legally bind Defendant to all of
the terms, conditions and injunctions of this Judgment.

2. Defendant and the State of Washington warrant and represent that they
negotiated the terms of this J udgmth in good faith.

IV. ALLEGED VIOLATIONS
The State alleges that Defendant violated Chapter 19.86 RCW, Unfair Business Practices

-- Consumer Protection Act; chapter 80.36 RCW -- Automatic Announcing and Dialing Devices

| Act; and chapter 19.158 — Commercial Telephone Solicitation Act by selling and marketing

motor vehicle service contracts in a false, deceptive and misleading manner, including but not
limited to the following:
1. Representing that a consumer’s motor vehicle warranty expired, is expiring, or

is about to expire when such statement is not true or cannot be substantiated;
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2. Representing or implying that a consumer's vehicle may be unsafe or subject to
recall, when such is not the case or is not known;

3. Misrepresenting the nature of the motor vehicle service contract as a
“warranty," "factory warranty," or "extended wérranty," when in fact the product being sold is
not a “warranty,” “factory warranty,” or “exteﬁded warranty”’;

4. Representing that Defendant has a preexisting relationship with a consumer
when such a relationship does not e)%ist;

5. Representing or implying to a consumer that a solicitation is a final or limited
time offer when such is not or was not the case.

6. Representing or implying to a consumer that a solicitation is a final offer when
the offer was never previously made to the same consumer;

7. Creating a false sense of urgency that an offer will expire when no
actual expiration date for the offer exists;

8. Representing to a consumer that the offer is “exclusive” when such is
not the case;

9. Creating confusion in consumers as to the source, sponsorship, approval, or
certification of the service contracts offered by Defendant, including misrepresenting or
causing confusion that U.S. Fidelis is the company with which consumers had their original
motor vehicle warranty;

10.  Representing or implying an affiliation, connection or association with, or
certification by a third party, such as a manufacturer, government agency or other entity, when

in fact there was no such relationship with the third party;
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11.  Misrepresenting or implying that the service contracts Defendant sells or offers
has uses, benefits, standards, grades, or qualities that they do not have;

12.  Failing to disclose all material terms of a service contract offer in solicitations
and marketing contacts with consumers;

13.  Refusing to allow a consumer an opportunity to review the complete written
service contract agreement upon request; |

14.  Misleading consumers as to the nature of U.S. Fidelis’ relationship with the
service contract provider;

15.  Engaging in violations of state and federal do-not-call laws by failing to scrub
telephone numbers, making calls to consumers on state and federal do-not-call lists, making
calls to cell phones, ‘failing to transmit caller identification information, spoofing, failing to
register as a telemarketer z;nd/or failing or refusing to place consumers on internal do-not call
lists upon the consumer's requeét;

16.  Engaging in violations of state and federal laws in the use of automatic dialing
and announcing devices (ADAD) and state and federal do-not-call laws and the Telephone
Consumer Protection Act of 1991 (TCPA), 47 U.S.C. §227 et seq. and 47 C.F.R. 64.1200, and
as it is amended hereafter; the Telemarketing and Consumer Fraud and Abuse Prevention Act
(TCFAPA), 15 U.S.C. §1601 et seq.; and the Telephone Sales Rule (TSR), 16 C.F.R. Part 310,
and as it is amended hereafter, including, but not limited to, placing calls into Washington
State in which such calls are prohibited for commercial purposes, calling cell phones,

emergency lines and hospitals, spoofing, using such devices in violation of state and federal
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do-not-call laws, and/or using such devices in a manner that the consumer is unable to place
his or her phone number on an internal do-not-call list;

17.  Providing false or misleading caller identification information, including
preventing the display of caller identification, using methods that bypass, circumvent, or
disable caller identification, or using methods that mislead the caller as to the identification of
the caller or the caller's phone number;

18. Selling or offering for sale service contracts in violation of state licensing or
registration laws, including the licensing or registration of U.S. Fidelis as a marketer, as
licensed or registered sales staff, and the licensing or registration of the motor vehicle service
contracts sold by Defendant;

19.  Engaging in a pattern or practice of failing to provide prompt refunds to
consumers, issuing refunds that were less than the amount required by contract or state law or
denying valid refund requests;

20. Obtamlng, directly or indirectly, consumers’ personal information as that term
is defined in the Drivers’ Privacy Protection Act (DPPA), 18 U.S.C. § 2721 et seq., from a
state department of motor vehicle without the express consent of the person to whom such
personal information pertains, in violation of the DPPA; and

21. Obtaining, directly or indirectly, consumers' credit information without using
that information for a permissible purpose within the meaning of the Fair Credit Reporting Act
(FCRA), 15 U.S.C. §1681, et seq. |

Defendant denies each and every one of the forégoing allegations of wrongdoing in

paragraphs One through Twenty-One, above.
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V. INJUNCTIVE PROVISIONS
IT IS ORDERED, ADJUDGED AND DECREED THAT:

Pursuant to RCW 19.86.080 and RCW 19.86.140, Defendant, under his own name or
any other business names, including any officers, directors, agents, representatives,
salespersons, employees, independent contractors, affiliates, successors and assigns, and all
other persons acting in concert or participation with them, directly or indirectly, or acting on
behalf of Defendant or at his direction, and who have actual or constructive notice of this
Judgment, are hereby permanently RESTRAINED and ENJOINED from engaging in any
conduct that does not comply with Section VI of this Judgment.

V. COMPLIANCE

Pursuant to RCW 19.86, Defendant, under his own name or any other business names,
any officers, directors, agents, representatives, éalespersons, employees, independent
contractors, affiliates, successors and assigns, and all other persons acting in concert or
participation with Defendant, directly or indirectly, or acting on behalf of Defendant or at his
direction, and who have actual or constructive notice of this Judgment, agree to comply with
the following provisions:

1. Efforts to Comply with this Consent Judgment. Defendant shall not sell, offer

to sell or provide to anyone any materials that would enable any other person or business to '
engage in any act or practice that would violate this Judgment were it committed directly by
Defendant. Defendant shall not direct, train, instruct, or induce any person to perform any act

prohibited by, or refrain from performing any act required by, this Judgment.
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2. Telemarketing Prohibition. Defendant shall not engage in any telemarketing

sales or telephone solicitations as that term is defined by the federal Telemarketing and
Consumer Fraud and Abuse Prevention Act, 15 U.S.C. Sec. 6101 et. seq., the Telemarketing
Sales Rule, 16 CFR Part 310, other state or local laws. This Paragraph, which never expires,
prohibits Defendant from engaging in telephone solicitations to Washington State consumers
and prohibits }Defendant from registering with the Attorney General to conduct telephone
solicitations in Washington State. This Paragraph also applies to any business that Defendant
owns, operates, or manages now and in the future.

3. Motor Vehicle Service Contract Prohibition. Defendant shall not engage in the

marketing or administration of motor vehicle service contracts, or any other aspect related to or
associated with the sales of motor vehicle service contracts, other than those sold in connection
with the sale of a motor vehicle by a motor vehicle dealership at which he is employed.

4. Compliance with Applicable Laws. Defendant shall comply with Chapter 19.86

RCW, Unfair Business Practices -- Consumer Protection Act; chapter 80.36 RCW -- Automatic
Announcing and Dialing Devices Act; and chapter 19.158 — Commercial Telephone Solicitation

Act., particularly in connection with the promotion, offer for sale, or sale of goods or services.

5. Representations of Fact. Defendant shall not make false or misleading
representations of fact, particularly concerning any terms of an offer or the terms of any good
or service offered for sale.

6. Other Business Names. Defendant shall not use a misleading assumed business

name, logo, or other mark that is misleading as to the nature of the services Defendant

provides, the products Defendant sells, or Defendant’s affiliations with others.
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7.

General Marketing and Sales Practices. In the marketing and sale of goods and

services, Defendant shall:

a. Not mislead consumers regarding Defendant’s affiliation, connection or
association with, or certification by a third party.

b. Not mislead consumers regarding the source, sponsorship, approval, or
certification of goods or services that Defendant sells or offers for sale.

c. Not mislead consumers that Defendant offers for sale or sells goods or
servicés on behalf of third party providers and, in addition, not mislead
consumers that the third party, and not the Defendant, is responsible for
administering the contract. -

d. Not mislead consumers as to the nature of Defendant’s relationship with
the provider of a good or service.

e. Not represent or imply that the 'Defendant has a preexisting relationship
with a consumer that does not in fact exist.

f. Not .make a representation directly or by implication in any
advertisement that is false or misleading.

g. Substantiate, in writing within twenty-one days of receiving a written
request for substantiation from a consumer or the Attorney General, any
representation made directly or by implication in any advertisement.

h. Not make a representation directly or implicitly in any advertisement
targeted to a specific consumer that is false or misleading
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Not mislead consumers regarding what information Defendant has in his
possession.

Not represent or imply that a solicitation constitutes a limited time offer
unless such is the case. Defendant shall not create a false sense of
urgency or represent or imply that any offer is limited and/or will expire
within a set period of time unless Defendant (by using the word “final”
or any words of similar import) will iﬁ fact refuse to honor the terms of
the offer after the specific period of time has expired and Defendant can
substantiate this statement in writing within twenty-one days of
receiving a written request for substantiation from a consumer or the
Attorney General.

Not represent or imply that a solicitation constitutes a “final” offer
unless such is the case and can be substantiated in writing within twenty-
one days of receiving a ‘written request for substantiation from a
consumer or the Attorney General.

Not represent or imply that an offer is "exclusive” unless such is the case
and can be substantiated in writing within twenty-one days of receiving
a written request for substantiation from a consumer or the Attorney
General.

Not represent or imply that the goods or services Defendant sells or
offers for sale have sponsorship, approval, characferistics, uses, benefits,

or qualities that they do not in fact have.
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Not represent or imply that the goods or services Defendant sells or
offers for sale are of a different standard, quality, or grade than they
actually are.

Not represent or imply that the purchase or ownership of goods or
services can increase or enhance its value unless Defendant has
documented substantiation of such claim and provides that
substantiation to the Attorney General within twenty-one days of receipt
of a request for such.

Not disproportionately target older consumers in any marketing efforts.
For the purposes of this Judgment, “older” consumers shall mean
consumers age sixty-five years or older. = Defendant, Defendant’s
employees or third—pérty marketing agents and contractors shall not
utilize calling or -mailing lists that have been compiled to
disproportionately target older consumers using any criteria that
indirectly suggest a reasonable likelihood that such consumers are age
sixty-five or older, including, but not limited to: addresses or phone
numbers being associated with a retirement community; consumers’
status as retirees; or whether such consumers are drawing a pension or
drawing Social Security.

Not sell or provide personal information obtained from a consumer
during a sale to unaffiliated companies for marketing purposes without

the consumer’s knowledge and express authorization; and
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T. Post the privacy policy in a clear and conspicuous manner on any
website sponsored by Defendant.

8. Disclosure of Coverage, Exclusions, Conditions and Costs. In order to ensure

that the consumer has all material information necessary to make an informed purchasing
decision, before the Defendant processes any payment by a consumer for any goods or services
offered, Defendant shall disclose certain information to the consumers.” Defendant shall
clearly and conspicuously:

a. Summarize all material provisions of any goods or services offered,

b. Disclose primary exclusions and/or conditions related to any goods or

services that Defendant sells or markets.

Nothing in this provision restricts Defendant from providing additional details regarding the
terms and conditions of the goods or services, nor does it relieve Defendant from his obligation

to accurately answer all questions raised by a consumer.

9. Clear and Understandable Contract Terms. In order to ensure that the consumer
has the oiaportunity to read and understand all material terms and conditions of a good or
service contract, Defendant shall only market contracts that are written in clear, 1.mderstandabl,e
language, and are printed or typed in easy-to-read font and fOrmat.

10. Mailing Lists. With regard to the marketing and sale of goods and services by
written solicitation, Defendant shall .in written solicitations, clearly and conspicuously offer
consumers the option of being removed from a mailing list obtained or created by Defendant

via a toll-free telephone number and/or by a mail delivery service. If a consumer asks to be

1 When Defendant is required to mail the consumer a copy of the written service contract, the date the
contract was mailed (as evidenced by the date on the letter or the postmark noted on the envelope, whichever is
later) will trigger the consumer’s response time to cancel the contract or as provided by state law.
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removed from a mailing list, Defendant, Defendant’s agents, assigns, or any other entity
soliciting business for Defendant or providing transfer leads to Defendant, shall not make a
written solicitation to said consumer or any persons residing with said consumer at that mailing
address for a period of five years.

11.  Written and Television Solicitations. In the marketing and sale of goods and

services by written or television solicitations, Defendant shall:
| a. Clearly and conspicuously disclose in all written and television
solicitations with or directed to consumers the company’s identity,
including its business name (or assumed business name) and cdntact
informatibn, including the company’s telephone number and address;
and
b. When making a specific offer, clearly and conspicuously disclose, in
close proximity to any terms or conditions to which they relate, all
material limitations, conditions and restrictions relating to any offer.

12. Cancellation or Refund Policies.

a. Prior to giving consumers the full written terms of the goods and
services to be pmcﬁased, Defendant shall provide clear and conspicuous
instructions that explain the procedures consumers must follow to
properly cancel a purchase.

b. Defendant shall issue refunds to consumers in compliance with a

reasonable refund policy that is in writing and provided to the customer.
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13.

If Defendant is an employer, Defendant shall employ adequate staff to
promptly respond to customer service inquiries, telephone calls and
refund requests.

Defendant shall adhere to any written cancellation procedures.
Defendant shall not make cancellation procedures burdensome or

confusing.

Licensing and Registration Requirements.

Defendant shall comply with all applicable licensing and registration
requirements in the state of Washington,

Defendant shall not operate in a state in which Defendant is not properly
licensed or registered.

Defendant shall not sell or offer to sell goods or services on behalf of
another entity that is not properly licensed, fegistered or insured.
Defendant is not prohibited from asserting any defense Defendant

believes is applicable under state licensing and registration laws.

14.  Consumer Credit Reports & Offers of Credit. In the marketing and sale of

goods and services, Defendant shall:

a. Comply with the FCRA;

b. Upon the request of a consumer, inform the consumer of the manner in
which the consumer’s information was obtained, for what purposes it
was obtained and what information was obtained;

c. When making an offer of credit or insurance, inform a consumer:
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" Of the consumer’s right to opt-out of pre-screened solicitations

of credit or insurance in the exact format, type size, and manner
prescribed by the FCRA, 16 C.F.R. § 642 et seq. and § 698 et
seq.;

That Defendant used information contained in the consumer's
consumer report, if such is the case; and

That the consumer received the offer because the consumer
satisfied the criteria for credit worthiness or insurability, but that
credit or insurance may not be extended if the consumer does not
continue to meet the criteria or does not pay any collateral that
was clearly and conspicuously disclosed in the solicitation as

being required.

For a period of five years from the date an offer of credit or insurance

was made, secure and maintain records of the criteria used to select

which consumers to target, including all criteria Defendant used to

determine credit worthiness or insurability and any requirement for

paying collateral (unless such records were already unavailable as of

January 1, 2009).

Not use a consumer report, or any information contained therein, except

for the permissible purpose for which it was originally obtained by

Defendant.

" OFFICE OF THE ATTORNEY GENERAL
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15. Consumer’s Right to Privacy. In the marketing and sale of goods and services,
Defendant shall:
va. Comply with the federal DPPA or similar state disclosure laws.
b. Not obtain consumers’ contact information, including phone number and

address, and other personal information in violation of federal or state
laws, including, but not limited to, the FCRA.

16. Compliance Not Admission. While Defendant agrees to comply with all state and

federal laws, the Defendant’s agreement to perform as detailed in Section VI is not itself an
admission that said performance of each injunctive provision is necessary or required to
comply with any state or federal law, other than those which require Defendant to comply with
this Judgment.
VII. NOTICE

The mailing of a copy of this signed and filed Judgment to Defendant or to Defendant’s
attorney shall constitute notice and acceptance by Defendant of all the terms of this Judgment.
i)efendant waives his right to have a copy of this Judgment served upon him. Furthermore,
Defendant Waives any requiremént that this Judgment include findings of fact and conclusions
of law.

VIII. RECORDKEEPING

1. Copies of Advertising. In any future business that Defendant owns or operates,

Defendant shall, for a period of five years following the registration of his business pursuant to
the state law in which it operates provide a copy of any promotional materials (including

advertising transcripts) and telephone scripts to the Attorney General within fourteen days of
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receiving a request from the Attorney General. Defendant shall not represent or imply that
failure of an Attorney General to take any action thereon constitutes acquiescence, approval or
endorsement of any promotional material, telephone script or business practice by the Attorney
General.

2. Maintenance of Advertising. In any future business Defendant owns or operates

and effective immediately upon execution of this Judgment, Defendant agrees to maintain
records of all promotional materials for a period of at least five years after Defendant
publishes, broadcasts or othervﬁse disseminates the advertisement, including advertisements
that Defendant causes to be published, broadcast or otherwise disseminated or which are
published, broadcast or otherWise disseminated by anyone pursuant to a contract.
Advertisements shall include, but are not limited to, postcardsl, mailers, emails, text messages,
Internet sites or other information disseminated for the purposes of promoting or marketing a
service or product. Defendant shall maintain records in such a manner .that the advertisement,
the dates of dissemination, the method of dissemination and any records sufficient to

substantiate the representations or claims made in the advertisement are easily obtainable.

3. Maintenance of Scripts. In any future businesses the Defendant owns or
operates and effective immediately upon execution of this Judgment, Defendant agrees to
maintain for a period of at least five yeérs a copy of all scripts used by Defendant, or by
anyone on behalf of or at the direction or request of Defendant, including, but not limited to,
customer service scripts, sales scripts, or language contained in any instructions to employees,
agents, volunteers, interns or independent contractors, or rebuttal language used based on

CONSuImer responses.
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IX. PENALTIES/PAYMENT TO THE STATE

1. Civil Fine or Penalty. The State of Washington is hereby awarded a civil fine or

penalty against the Defendant in the amount of $4,627,247. Said Civil Fine or Penalty is to or
for a governmental unit and is not for pecuniary loss. Subject to Defendant’s full compliance
with this Judgment and the Settlement Agreement that Defendant has entered into with the
Bankruptcy Estate of U.S. Fidelis, Inc., the State of Washington agrees to look only to the
assets paid over to the Bankruptcy Estate of U.S. Fidelis, Inc. to recover its civil fines and
penalties. |

2. Fees and Costs. The State of Washington Office of the Attorney General is

further awarded the sum of $301,112 as attorneys’ fees, court costs, and investigative costs.
Subject to Defendant’s full compliance with this Judgment and the Settlement Agreement that
Defendant has entered into with the Bankruptcy Estate of U.S. Fidelis, Inc., the State of
Washington Office of the Attorney General agrees to look only to the assets paid over to the
Bankruptcy Estate of U.S. _Fidelis, Inc. to recover its attorneys’ fees, court costs and

investigative costs.

3. Civil Penalties for Failure to Comply. Pursuant to RCW 19.86, the Court may
impose a civil penalty of not more than $2,000 for each violation of this Judgment in addition
to any other remedy allowed by law. In addition, should the Defendant materially default in
performance of his duties or seek to recover any or all of his assets from the Bankruptcy Estate,
Plaintiff expressly reserves the right, upon notice to the Defendant, to collect on the judgment
herein as provided by law.

4. Costs. Defendant shall pay all court costs associated with this matter.
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X. RELEASE OF CLAIMS

1. In lieu of further litigation by Plaintiff, and in consideration of Plaintiff’s
forbearaﬁce, Defendant shall fully perform his duties as required under this Judgment and in
the bankruptcy case of In re: U.S. Fidelis, Inc., Case No. 10-41902, now pending in the
Eastern District of Missouri, St. Louis Division, including but not limited to the surrender of
assets set forth in the Settlement Agreement between Defendant and the U.S. Fidelis, Inc.
Bankruptcy Estate, a copy of which is attached hereto and made part hereof as Exhibit 1
together with a motion and final order approving same filed pursuant to Bankruptcy Rule
9019. This Judgment is expressly premised upon Defendant’s surrender of all of his assets to
the U.S. Fidelis, Inc. Bankruptcy Estate as provided in Exhibit 1. The Plaintiff’s release of its
restitution claims is subject to and conditioned on the Defendant not recovering or seeking to
recover any or all of his assets from the Bankruptcy Estate, as indicated in Exhibit 1.

2. By execution of this Judgment, the Attorney General releases the Defendant
from all civil claims, causes of action, damages, fines, costs or penalties that were asserted by
the Attorney General ét any time up to and including the effective date of this Judgment for
alleged violations of its consumer protection laws or regulations arising from the allegations
that are the subject matter of this Judgment. Notwithstanding the foregoing, thé Attorney
General may institute an action or proceeding to enforce the terms and provisions of this
Judgment.

XI. JURISDICTION RESERVED

The Court reserves jurisdiction over this action for the following purposes:
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1. In order to take any further action deemed necessary to enforcé this Judgment
and to award the Attorney General judgment for any costs, including attorney’s fees, it incurs
in the event of noncompliance by Defendant.

2. In order to take further action for Defendant’s (a) failure to disclose any
material asset; (b) Defendant’s material misrepresentation of the value of an asset; (c) or any
other material misrepresentation or omission on Defendant’s financial statement that conceals
the existence of assets, including but not limited to claims involving fraudulent transfers or
piercing the corporate veil. Plaintiff may request that the Consent Judgment be re-opened for
the purpose of allowing Plaintiff to modify Defendant’s monetary liability. Proceedings
instituted under this provision would be lin addition to and not in lieu of any other remedies as
may be provided by law. A finding of material misrepresentation or omission as to the
financial statement shall in no respect modify any other term or condition of this Judgment. In
\\

\\
\
\
\\
\\
\\
\\
\\

\
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all other respects, this Judgment shall remain in full force and effect unless otherwise ordered
by the Court. -

IT IS SO ORDERED THIS %"7% day of /%M t4£2010.

THOMAS McPHEE

JUDGE/€OMMISSIONER
Jointly Approved For Entry And Submitted By:

ROBERT M. MCKENNA

WY Genera

pateD: 2/~ A -FRo 0

L DEL‘L WSBA # 17930
Ass1s t Atforne eneral
Attorneys for Plaintiff
Office of the Washington Attorney General
P.O. Box 2317
Tacoma, WA 98401-2317
(253) 593-2256

DEFENDANT CORY ATKINSON, Individually

%(3\“7\ DATED: o)y e/io

CORY'ATKINSON, Individually
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EXHIBIT 1
TO CORY ATKINSON CONSENT JUDGMENT
AND PERMANENT INJUNCTION



IN THE UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MISSOURI

EASTERN DIVISION
Inre: § Case No. 10-41902-705
§
US Fidelis, Inc., § Chapter 11
§

Debtor. § [Related to Docket #410]

ORDER GRANTING THE SETTLEMENT MOTION

On September 30, 2010, US Fidelis, Inc. (the “Debtor”) and the Official Committee of
Unsecured Creditors (the “Committee™) filed a Joint Motion for Order Approving Settlements
with Defendants Cory and Heather Atkinson and Defendants Darain and Mia Atkinson (the
“Settlement Motion”) [Docket #410]. Five objections [Docket ##422, 424, 426, 427, & 428] to
the Settlement Motion were filed. On October 20, 2010, the Settlement Motion came for hearing
upon notice (the “Settlement Hearing”), with the Debtor, the Committee, four of the five
objecting parties, and certain other parties appearing through counsel. Upon consideration of the
pleadings, evidence, and applicable law, the Court makes the findings of fact and conclusions of
law, and grants the Settlement Motion, as set forth below.

FINDINGS OF FACT

1. On March 1, 2010, Debtor filed a voluntary petition for relief under chapter 11 of
title 11 of the United States Code (the “Bankruptcy Code™). On April 28, 2010, the Debtor filed
a complaint (the “Complaint”) commencing Adversary Proceeding Number 10-4225, US Fidelis,
Inc. v. Cory Atkinson, et al., (the “Litigation™), against the two brothers who equally own US

Fidelis, Darain Atkinson (“Darain”) and Cory Atkinson (“Cory”), and also against certain

! Hereinafter, any reference to “section[s]” or “§[§]” shall refer to the indicated section(s) of the
Bankruptcy Code unless otherwise provided.



companies owned by Darain and Cory. The Debtor eventually amended the Complaimnt to add
counts against Mia Atkinson, the wife of Darain (“Mia”) and against Heather Atkinson, the wife
of Cory (“Heather,” collectively with Darain, Cory, and Mia, the “Atkinsons”). The Debtor
asserted a variety of claims against the Atkinsons, all of which were based on the actions taken
by Darain and Cory as the owners, officers and directors of the Debtor, including claims seeking
judgments in the amount of at least $101 million.

2. The Debtor prosecuted the Litigation throughout the summer of 2010. A trial on
the Complaint (as amended) was set for September 15, 2010. Shortly before the trial date, the
parties announced that they had reached a tentative settlement and requested that the trial date be
reset. The request for a resetting was granted.

3. Thereafter, the Debtor and the Committee (together, the “Estate™), on one hand,
and Darain and Mia, on the other hand, executed a settlement agreement, dated September 29,
2010 (the “Darain Settlelhent Agreement”).2 The Darain Settlement Agreement resolved all .
disputes between and among the parties thereto (the “Darain Settlement”), subject to approval of
the Darain Settlement by the Court.

4, Likewise, the Estate, on one hand, and Heather and Cory, on the other hand
executed a settlement agreement, dated September 29, 2010 (the “Cory Settlement Agreement,”
together with the Darain Settlement Agreement, the “Settlement Agreements”). The Cory
Settlement resolved all disputes between and among the parties thereto (the “Cory Settlement”),

subject to approval of the Cory Settlement by the Court.

% The Darain Settlement Agreement was amended and restated on October 19, 2010. All
references to the “Darain Settlement Agreement” herein shall refer to the First Amended and
Restated Settlement Agreement dated October 19, 2010 [Docket #431].
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5. On September 30, 2010, the Settlement Motion was filed. On October 1, 2010, a
Certificate of Service regarding the Settlement Motion and Notice of the Settlement Hearing was
filed [Docket #417]. Also on October 1, 2010, the Committee established an Internet website at

www.usfbankruptcy.com, where creditors could download, without charge, the Settlement

Motion and the Settlement Agreements. Counsel for the Committee addressed more than 120
telephone call inquiries regarding the Settlement Agreements.

6. The following five parties each filed an objection to the Settlement Motion:

a. Helen Howell (the “Howell Objection” at Docket #422);

the State of Missouri, by and through Missouri Attorney General Chris
Koster (the “State of Missouri Objection” at Docket #424);

c. Benita Bruno (the “Bruno Objection” at Docket #426);

d. the R.G. Brinkmann Company d/b/a Brinkmann Constructors
(“Brinkmann”) (the limited “Brinkmann Objection,” at Docket #427); and

€. David Rucker, et al. (“Rucker”) (the “Rucker Objectidn” at Docket #428).
7. At the Settlement Hearing, David A. Warfield, counsel for the Committee, was

called as a fact witness. No objections to Mr. Warfield’s being called as a witness were made.
Mr. Warfield was the only witness called by any party. No objections to any of his testimony
were made. Mr. Warfield’s testimony was unrebutted by any credible evidence. The Court finds
Mr. Warfield’s testimony to be credible and persuasive in all respects.

CONCLUSIONS OF LAW

A. This Court has jurisdiction to hear and determine this matter pursuant to 28
U.S.C. §§ 1334 anci 157. This is a “core” proceeding under 28 U.S.C. § 157(b)(2).

B. Venue is proper in this Court pursuant to 28 U.S.C. § 1409.

C. Pursuant to Federal Rule of Bankruptcy Procedure 9019, the Court may approve a
compromise or settlement entered into by a debtor. The Court has authority to approve a

settlement proposed by the Committee pursuant to Rule 9019 through the use of its powers under
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§ 105(a) to issue any order that is necessary or appropriate to carry out the provisions of the
Bankruptcy Code. See, e.g., In re TSIC, Inc., 393 B.R. 71, 78 (Bankr. D. Del. 2008).

D. The authority to approve a settlement is within the sound discretion of the court.
In doing so, the Court must conclude that the compromise is fair and equitable and in the best
interests of the estate. T¥i-State Fin., LLC v. Lovald, 525 F.3d 649, 654 (8th Cir. 2008). When
considering whether a compromise is fair and equitable, a bankruptcy court should consider four
factors: (1) the probability of success in the litigation; (2) the difficulties, if any, to be
encountered in the matter of collection; (3) the complexity of the litigation involved, and the
expense, inconvenience and delay necessarily attending it; and (4) the paramount interest of the
creditors and a proper deference to their reasonable views in the premises. Drexel Burnham
Lambert Inc. v. Flight Transportation Corp., et al., 730 F.2d 1128, 1135 (8th Cir. 1984), cert.
denied, 469 U.S. 1207 (1985)(citing Drexel v. Loomis, 35 F.2d 800, 806 (8th Cir. 1929) and
referring to Protective Comm. for Indep. Stockholders of TMT Trailer Ferry, Inc. v. Anderson,
390 U.S. 414, 424-25 (1968)).

E. The Court need not conclusively determine claims subject to compromise, nor
find that the settlement constitutes the best result obtainable. Cosoff v. Rodman, 699 F.2d 599,
608, 613 (2d Cir. 1983), cert. denied, 464 U.S. 822 (1983). The Court need determine only that
the settlement does not fall "below the lowest point in the range of reasonableness." Id. at 608;
see also New Concept Housing, Inc. v. Poindexter, 951 F.2d 932, 938 (8th Cir. 1991).

F. Applying the applicable four-factored test, the Court FINDS that each of the
Settlement Agreements is fair, equitable and in the best interests of the Debtor’s estate, and that

each falls within the range of reasonableness, and thus HOLDS that approval of each is proper:



Factor #1: Probability of success. The Estate’s success in prosecution of the

Litigation is by no means a certainty—a reality with which the Estate had to
contend when evaluating the Settlement Agreements. Failure at trial, or only
limited success at trial, presents the risk that distribution from the Debtor’s estate
will be dramatically curtailed. An evaluation of the Estate’s probability of
success at trial demonstrates that there are several threats to a recovery. First,
there is a serious concern about the realistic ability to obtain a judgment against
the wives. Mr. Warfield testified that there is not a “speck” of evidence that
either Mia or Heather had any role in the Debtor’s business. Second, Missouri
law regarding tenancy by the entirety poses a significant impediment to recovery.
See U.S. Fidelity and Guar. Co. v. Hiles, 670 S'W.2d 134, 137 (Mo. Ct.
App.1984) (“No unilateral act of one spouse can divest the other's interest, so that
entirety property cannot be levied on to satisfy the individual debt of one
spouse.”). No assets of the Akinsons are known to be owned only by Darain or
only by Cory, free of any interest of their respective wives. As such, because (a)
Darain and Cory are and have been Missouri residents at all relevant times, and
are and have been married at all relevant times to their respective wives, and (b)
Missouri law recognizes ownership by husband and wife by tenancy by the
entirety, it is unclear whether the Estate would be able to obtain a judgment
against the wives or to realize upon any property owned by Darain or Cory with
their respective wives as tenancy by the entirety. Third, even the best way to
address the tenancy by the entirety issues is fraught with its own limitations. To

address the entireties issues, the Estate would focus on the fraudulent transfer



counts at trial. However, this theory would limit recovery to transfers made after
March 1, 2006 because of the four year reach-back period in Mo. Rev. Stat. §
428.029. Moreover, the Estate would have to prove one or more of the
“insolvency” conditions described in Missouri Uniform Fraudulent Transfer Act.
These limitations and complications could severely limit the Estate’s ability to
recover. Settling the Litigation relieves the Estate from having to meet its burden
on the issues and avoids the possibility of a negative trial outcome for the Estate.

Factor #2: The difficulties, if any, to be encountered in the matter of collection.

The Estate would incur very substantial costs in collecting any hypothetical
judgment against the Atkinsons. For example, the Estate would have to conduct
judicial sales of nine pieces of real estate in three separate domestic counties and
in one foreign country. The Estate would have to arrange for judicial sales of
over two dozen cars, boats, motorcycles, and similar assets (some of which are in
the Cayman Islands). The Estate would have to seize through judicial process
approximately separate nineteen bank or brokerage accounts in multiple states,
some of which were tilted in the names of trusts. The properties located in the
Cayman Islands pose unique and significant problems in particular. The Estate
would have to commence separate proceedings in the Cayman Islands to realize
on those assets. The Committee estimated that the Debtor’s estate saved between
$500,000.00 and $1,000,000.00 in collection fees and costs—fees and costs which
may be even more, if the collection matters are contested or complicated.

Moreover, the Estate was justifiably concerned that it might have to effectively



bear the 7.2% stamp duty associated with the transfer of the Cayman Islands real
property on multiple occasions, were there not to be a settlement.

3. Factor #3: The complexity of the litisation involved, and the expense,

inconvenience and delay necessarily attending it. During the period leading up to

the trial, the Committee suspected that Cory would file a personal bankruptcy case
before the scheduled trial. This suspicion was confirmed by Cory’s counsel,’ who
advised at the Settlement Hearing that he had prepared the pleadings necessary for
Cory to file for bankruptcy relief, and that he believed that without approval of the
Settlement Agreements, there was a high likelihood that Cory would file for
bankruptcy relief. Such a filing would have potentially multiplied the trial
expenses, as the Estate may have had to try its case against Darain and Mia
separately from its case against Heather and Cory, and a personal bankruptcy filing
by Cory would have greatly complicated a resolution of the Estate’s claims against
Cory and Heather Atkinson (increasing the expense of pursuing the claims). Such
a filing also would have inevitably delayed any resolution of the claims against
Cory and Heather by a minimum of several months. Moreover, Cory’s filing for
bankruptcy likely would have resulted in Cory and Mia’s personal assets being tied
up in that bankruptcy case and made available to their personal creditors, nokt" fo the
creditors of US Fidelis. And, last, Cory and Mia’s counsel was forthright in his

representation regarding his clients’ intent to appeal any decision by this Court, or

3 Cory and Mia’s counsel was not sworn as a fact witness, but offered these representations as an
officer of the court during his closing argument in support of the Settlement Motion. No party
objected to these representations. The Court notes the good standing and excellent professional
reputation of this particular counsel before this Court, the oath that he took when admitted to
practice before this Court, and his continuing obligation of truthfulness and candor with the
Court. The Court accepts his representations as true.
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any court of appeal, that defeated a defense based on the doctrine of tenancy by the
entirety. While this Court most certainly wouid not approve any settlement
agreement merely because a party threatens to appeal if displeased with the trial
judgment, the Court acknowledges that this threat of appeal is a legitimate factor
for the Estate to consider when evaluating its position on the Settlement
Agreements. Missouri law on tenancy by the entirety is complicated and begging
for clarification on some points. An appeal on this issue would be expensive and
time-consuming, and could result in a negative outcome for the Estate.

4. Factor #4: The paramount interest of the creditors and a proper deference to their

reasonable views in the premises. The Rucker Objection was withdrawn at the

Settlement Hearing after brief comments by counsel were entertained. The
Brinkmann Objection was made moot by the concession and agreement of the
Debtor and the Committee at the Settlement Hearing to terms satisfactory to
Brinkmann, and thus is overruled as moot. The Howell Objection was not
prosecuted at the Settlement Hearing, and is overruled.* Mepco Finance
Company prosecuted its interests at the Settlement Héaring, conducted cross-
examination of Mr. Warfield, and ultimately represented that it fully supported
the Settlement Motion. The State Attorney General of Texas and the State

Attorney General of Ohio strongly supported the Settlement Motion.® There

* The Howell Objection was filed pro se by an individual consumer creditor. To the degree that
it is an objection to the Settlement Motion, it is overruled. However, the Court preserves this
pleading to the degree that it may be an attempt to assert a claim, and directs that this document
to be treated as a proof of claim. ‘

> It also was noted at the Settlement Hearing that certain state attorneys general are in
negotiations with Darain and Cory, individually, to reach a settlement that is anticipated to
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were, however, two objections that were prosecuted fully at the hearing. The -
State of Missouri Objection and the Bruno Objection, while well-pleaded and
well-argued, ultimately did not defeat the evidence presented in support of the
Settlement Motion.® Despite this, however, the objecting parties played an
important role in evaluating the Settlement Motion, by giving voice the frustration
of some consumer creditors with one part of this Settlement Agreement: the fact
that it allows the Atkinson wives to retain certain assets. The Court understands
the seeming distastefulness of this part of the Settlement Agreements. From a
layperson perspective, it may seem unjust that the wives are permitted to keep in
excess of $500,000.00 each—money that (as the Rucker counsel noted) far
exceeds the annual income ten-fold of many of the consumer claimants. It may
seem like the wives—who for years benefited from their husbands’ largess and
lifestyle—now are benefiting on the backs of the unsecured creditors. However,
this visceral reaction, regardless of how understandable, cannot cloud legal
judgment in light of all the facts. In fact, the wives cannot be easily and directly
linked to the liabilities of the Debtor, and the expenses, risks, and time involved
with fully prosecuting this Litigation makes settlement most likely the best
possible avenue for recovery to the Debtor’s estate. And, as with any negotiated

settlement, each party must compromise and give up positions. Here, the Estate is

include an agreement that the brothers be prohibited from conducting certain types of business
practices within those states in the future.

® The Court notes that no evidence was offered of any alternative that suggested that the
Settlement Agreements were unfair or inequitable, and no evidence was offered as to what
solution might be better for the creditors of the estate—and, even if there was such a possible
solution, who would fund it, or who would fund the continued prosecution of the Litigation.
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allowing the wives to retain these assets—which in the big picture is a small price
to pay for the very significant recovery it is able to obtain without the costs, delay,
and risks involved with seeing the matter through to trial.

G. In evaluating the Settlement Agreements, the Committee engaged in extensive
discovery of the Atkinsons’ assets, utilizing public records searches, subpoenas of financial
institutions, review of electronic mails sent and received by Darain and Cory on the Debtor’s
computer servers, review of the Atkinsons’ federal income tax returns since 2003, depositions of
thirteen Atkinson family members, and ultimately depositions of each of the Atkinsons. The
discovery conducted regarding inquiry into the Atkinsons’ assets was extensive, broad-reaching,
and thorough, and—this Court believes—as exhaustive as reasonably possible. And, pursuant

to the Settlement Agreements, if any assets of the Atkinsons are subsequently discovered, they

will _immediately become property of the Debtor’s bankruptcy estate, and will be made

available for distribution to US Fidelis creditors in _accordance with the priority scheme

established by federal bankruptcy law. Moreover, under the respective Settlement Agreements,

the Atkinsons will suffer serious consequences if additional assets are discovered or if there was
a material inaccuracy in any of their disclosures to the Estate in connection with these

settlements. This Court will retain jurisdiction to determine such consequences as allowed

under federal bankruptcy law, and will take a dim view on any intentional discrepancies or

inaccuracies.

RELIEF ORDERED

Based on the foregoing, the Court ORDERS that:
the Settlement Motion be GRANTED;

the Settlement Agreements each be APPROVED;
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the remaining objections be OVERRULED as described herein;

the Debtor, the Committee, Darain and Mia be authorized and directed to execute and
deliver all documents, instruments, and agreements necessary or desirable to carry out the terms
of the Darain Settlement Agreement, including without limitation agreements, contracts, powers
of attorney, deeds, mortgages, notes, bills of sale, certificates of title, title affidavits, and consent
judgments;

the Debtor, the Committee, Cory and Heather be authorized and directed to execute and
deliver all documents, instruments, and agreements necessary or desirable to carry out the terms
of the Cory Settlement Agreement, including without limitation agreements, contracts, powers
of attorney, deeds, mortgages, notes, bills of sale, certificates of title, title affidavits, and consent
Judgments;

nothing herein shall affect the validity, priority or extent under applicable non-bankruptcy
law any mechanic’s liens on the real estate and improvements located at 5 Lakeview Drive, Lake
St. Louis, Missouri (“Lakeview Property”), and that the transfer of the Lakeview Property to the
Debtor pursuant to the Darain Settlement Agreement and this Order shall be subject in all
respects to such mechanic’s liens as may determined subsequently by reference to applicable
non-bankruptcy law;

the surrender of the assets hereunder by the Atkinsons to the Debtor shall not constitute a
transfer for purposes of any listing or similar agreement covering any of the surrendered property
and that no commission shall be due on account of such transfer from the Atkinsons to the

Debtor under the Settlement Agreements;
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all third-parties shall cooperate with the Debtor and the Committee to effectuate the
Settlement Agreements and the transfer of all the Atkinsons" assets to the Debtor, and third-
parties may rely upon this Order to effectuate the transfer of the Atkinsons’ properties.

subject to the right to rescind the releases granted hereunder as set forth in the Settlement
Agreements, upon the closing of the transactions in the Darain Settlement Agreement, the Debtor
and the Committee are deemed to release and forever discharge Darain, Mia, Cory, and Heather
from any and all claims, demands, damages and causes of action of any kind, whether at law, in
equity or otherwise, which the Debtor and the Committee now have or hereafter can, shall or
may have against them arising out of or pertainiﬁg to the business operations of US Fidelis, Inc.,
provided, however, Darain, Mia, Cory, and Heather shall not be released from their obligations

under their respective Settlement Agreements or this Order.

CHARLES E. RENDLEN, 111
U.S. Bankruptcy Judge

DATED: October 22, 2010

St. Louis, Missouri
ek

Copies mailed to:
Robert E. Eggmann

David A. Warfield

-12-



IN THE UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

In re: Chapter 11

US FIDELIS, INC., Case No. 10-41902-705

Debtor. Hon. Charles E. Rendlen, ITI

JOINT MOTION FOR ORDER APPROVING
SETTLEMENTS WITH DEFENDANTS
CORY AND HEATHER ATKINSON AND
DEFENDANTS DARAIN AND MIA
ATKINSON

Hearing Date: Oct. 20, 2010

Hearing Time: 10:00 a.m.

Hearing Location: U.S. Bankruptcy Court,
St. Louis, MO, Courtroom 7-S

N e ' N S S S N S S S St St S S vt v’ ' o’

Objection Deadline: October 18, 2010

COMES NOW the duly appointed Official Committee of Unsecured Creditors for US Fidelis,
Inc. (the “Committee”) and Debtor and Debtor-in-Possession US Fidelis, Inc. (the “Debtor™), by their
respective undersigned counsel, and file this Joint Motion for Order Approving Settlements with
Defendants Cory and Heather Atkinson and Defendants Darain and Mia Atkinson. In support thereof, the
movants states as follows:

JURISDICTION AND VENUE

1. This Court has jurisdiction to hear and determine this matter pursuant to 28 U.S.C.
§§ 1334 and 157. This is a “core” proceeding under 28 U.S.C. § 157(b)(2).

2. Venue is proper in this Court pursuant to 28 U.S.C. § 1409.

3. The basis for the relief requested is 11 U.S.C. §§ 105(a) and Rule 9019(a) of the Federal

Rules of Bankruptcy Procedure.



BACKGROUND

A. The Bankruptcy Case and the Adversarv Proceedings

4, On March 1, 2010, Debtor filed a voluntary petition for relief under Chapter 11 of Title
11 of the United States Code (the “Bankruptcy Code”). The Committee was formed on or about March
11, 2010.

5. On March 25, 2010, the Committee filed a Complaint filed an adversary proceeding
styled as Official Committee of Unsecured Creditors v. Darain Atkinson, et al., Case No. 10-04172 (the
“Committee Litigation”), against, among others, Cory Atkinson (“Cory”), Heather Atkinson, Cory’s wife
(“Heather”), Darain Atkinson (“Darain”) and Mia Atkinson, Darain’s wife (“Mia”; collectively, Cory,
Heather, Darain and Mia are hereinafter referred to as either, the “Settling Defendants”, or the
“Atkinsons™).

6. At the same time, the Committee filed a Motion secking, infer alia, a preliminary
injunction prohibiting the Atkinsons from selling, transferring or otherwise disposing of or concealing all
or any part of their assets, except as authorized by the Court (the “Preliminary Injunction™). By order,
entered April 13, 2010, the Court granted the requested Preliminary Injunction against the Atkinson,
which Preliminary Injunction was subsequently by the Court through the conclusion of trial in the
Committee Litigation by order, entered September 3, 2010.

7. The overriding purpose of the Preliminary Injunction was to preserve the value of the
Settling Defendants” assets for the benefit of Debtor’s bankruptcy estate and all creditors thereof.

8. On April 28, 2010, Debtor filed a Complaint initiating that certain adversary proceedihg
styled as US Fidelis, Inc. v. Cory Atkinson, et al., Case No. 10-41902 (the “Debtor Litigation™), against
each of the Atkinsons and certain companies owned by Darain and Cory.

9. The Debtor asserts a variety of claims against the Atkinsons in the Debtor Litigation, all
of which were based on the actions taken by Darain and Cory as the owners, officers and directors of

Debtor, including claims seeking judgments against each in the amount of at least $101 million.



10. A trial was scheduled on the Debtor Litigation for September 15, 2010. However, the
parties were able to avoid trial when they settled their disputes.

11. The Debtor and the Committee, on one hand, and Darain and Mia on the other hand
executed and delivered a Settlement Agreement, dated September 29, 2010 (the “Darain Settlement
Agreement™), resolving all disputes between the parties thereto (the “Darain Settlement™), subject to
approval of the Darain Settlement by the Court. The Darain Settlement is described in more detail below.

12. Likewise, Debtor and the Commiittee, on one hand, and Heather and Cory on the other
hand executed and delivered a Settlement Agreement, dated September 29, 2010 (the “Cory Settlement
Agreement”), resolving all disputes between the parties thereto (the “Cory Settlement™), subject to
approval of the Darain Settlement by the Court. The Cory Settlement is described in more detail below.

B. Summary of Debtor Litigation

13. In the Debtor Litigation, the Debtor drafted and prosecuted both the original Complaint
and First Amended Complaint against Darain and Cory, Mia and Heather, and third-party companies
related to the Atkinsons. In connection with this work, counsel for the Debtor interviewed current and
former employees of Debtor, including the company’s former Chief Financial Officers and Chief
Executive Officer, and analyzed tens of thousands of internal documents relating to the Atkinsons’
governance of the company and transfers of company monies for the benefit of the Atkinsons.

14. During the discovery process for the Debtor Litigation, counsel for the Debtor
subpoenaed and examined records from the Atkinsons’ attorneys, accountants and financial advisors,
participated in the 2004 Examinations of various Atkinson family members, and prepared and produced
the Chief Restructuring Officer, Scott Eisenberg, and other employees for deposition. Research and
motion practice was conducted in support of the Debtor’s claims and discovery, including topics relating
to alter ego, corporate waste, fraud, attorney-client privilege, the marital privilege, the privilege against

self-incrimination and relief pursuant to the Bankruptcy Code. Default judgment was obtained against the



Atkinson-related third-party companies, Atkinson Construction, LLC, Atkinson Realty, LLC and DC
Atkinson Realty, LLC.

15. In preparation for trial, the Debtor conducted an in-depth analysis of transfers from the
Debtor for the benefit of Cory, Darain, Heather and Mia, including an analysis of the Debtor monies
flowing to third parties and to other Atkinson family members. An investigation of Debtor’s financial
history and accounting methodology was conducted and the date of insolvency of the Debtor was
determined in consultation with the Chief Restructuring Officer in support of the Debtor Litigation. Up
until the time of settlement, counsel for the Debtor was setting up witness files, selecting key documents
and creating demonstrative exhibits for use at trial. These files and exhibits, along with Lathrop &
Gage’s asset identification and developed legal theories, form the basis of what would have been a
successful conclusion to the litigation.

C. Committee Investigation Into the Settling Defendants® Assets

16. The Committee began an extensive investigation into the assets and holdings of each of
the Settling Defendants from virtually the moment it was appointed to assist with recovery and evaluation
of potential recovery from the Atkinsons. Based on the results of this investigation, the Committee
strongly believes that each of the Settlements sought to be approved herein and described in detail below
are fair and equitable and in the best interests of Debtor’s estate.

17. In order to ensure completeness and accuracy of the information, the Committee did not
rely on any one source in order to identify and confirm the existence and ownership of assets by the
Atkinsons. The sources relied upon by the Committee in its investigation included personal financial
statements, media searches, public records searches, interviews with employees and former employees of
the Debtor, Rule 2004 examinations of numerous Atkinson family members, Rule 2004 document
requests from various financial institutions, personal interviews with Darain and Cory, individually,

regarding their respective assets and independent third-party appraisals, each as detailed below.



18. Early on in the bankruptcy case, the Debtor provided the Committee with electronic
copies of emails sent or received by Darain or Cory using the Debtor’s email servers. The Committee
obtained 66,540 emails sent or received by Darain and 49,706 emails sent or received by Cory. The time
period covered was approximately January 1, 2005 through the Petition Date. By importing the emails
and utilizing a software program that was word searchable, the Committee was able to develop search
criteria to locate potential assets. For example, the Committee located multiple versions of personal
financial statements prepared by Darain and/or Cory that were provided to other parties using the
Debtor’s email system. The Committee also located copies of all personal income tax returns filed by the
Settling Defendants since 2003. The emails contained many other helpful documents, such as copies of
bank statements, deeds, certificates of title and other similar documents.

19. The Cbmrnittee also conducted research through a public records database (Westlaw) for
information on real property and titled personal property éurrently or previously owned by the Atkinsons.
This public records research confirmed certain information disclosed in other sources and provided the
Committee with information about other property that would require additional research to confirm. For
example, the Committee searched county real property tax records and obtained letter reports to verify
ownership, transfers and the status of title of the various parcels of real property in which the Atkinsons
held an interest. A law firm in the Cayman Islands assisted the Committee with investigating the status of
ownership of real estate located in the Cayman Islands. The Committee also searched records from
Missouri Department of Revenue to confirm information on vehicle and boat ownership and transfers.

20. The Committee took Rule 2004 oral examinations of 13 Atkinson family members and
other parties that either appeared to have received transfers from Debtor or that worked for the company
in some capacity. The vast majority of these examinations focused on the Atkinsons’ personal financial
situation, including any assets available to satisfy the claims asserted against the Atkinsons by the Debtor
and the Committee. The Committee also issued Rule 2004 document requests and subpoenas on the
financial institutions that the Committee believed to have any connection with the Atkinsons or their

assets. The Committee obtained and reviewed records from at least 12 financial institutions in which

-5-



some or all of the Atkinsons had accounts. These account statements enabled the Committee to refine its
search terminology with the email review and, led to the discovery of various bank accounts and other
investments.

21. The Committee, acting through its counsel, visited the St. Louis area homes of both
Darain and Cory and interviewed them at length regarding their personal financial position. The
Committee also informally interviewed other persons with extensive knowledge of the Atkinsons’
personal financial position, including the current Controller of the Debtor and the former President of the
Debtor.

22. The Commiittee has hired an appraiser (Ivey-Selkirk) to appraise the houschold goods and
jewelry (located in the St. Louis area) of the Atkinsons. ' Ivey-Selkirk will assist in valuing the household
furnishings and jewelry to ensure compliance with the settlement agreement, if approved by the Court,
and to provide a basis for valuing the personal property of the Atkinsons.’

D. Results of Investigation into Settling Defendants’ Assets

i Darain and Mia Atkinson’s Assets

23. As part of the settlement, Darain and Mia prepared and submitted under oath an affidavit
identifying their assets and holdings. This affidavit is attached to the Darain Settlement (defined below)
and attached hereto as part of Exhibit A. The affidavit attached to the Darain Settlement is consistent
with the information that discovered by the Debtor and the Committee. -

24. From records reviewed by the Committee, it appears that Darain and Mia spent over $26
million on their home at 5 Lakeview Ct. in Lake St. Louis. Darain and Mia also acquired a $4.5 million
home on Rum Point in the Cayman Islands in 2007 and an extensive collection of automobiles, boats, and
jewelry. These and similar purchases, together with their general lifestyle, have left Darain and Mia

without any significant cash resources at the present time. To verify the Atkinsons’ penury, the

! The Committee also used information published in the press. For example, on April 19, 2009, the St. Louis Post-Dispatch
published a list of assets owned by Darain and Cory. The Committee found this article particularly helpful as a starting point for
the asset investigation.



Committee subpoenaed records from 12 banks and other financial institutions where Darain and Mia had
historically maintained bank records. The Committee reviewed these records and other deposit
information to determine whether Darain and Mia were concealing any deposit accounts or other
investment assets. The Committee ultimately determined that Darain and Mia are, in fact, virtually
without any cash resources.

25. Darain and Mia, however, do own substantial assets free and clear of any liens or other
encumbrances. For example, the Committee’s investigation reveals that Darain and Mia own the
following real estate:

o 5 Lakeview Court, Lake St. Louis, MO (subject to some mechanic’s liens)
e 215 Pigeon Drive, Lake St. Louis, MO
s 414 Water Cay Rd, Grand Cayman KY1-1106

26. Darain and Mia also own the following vehicles:

e 2009 Escalade

e 2007 Mercedes S550

e 2009 Ford F-150

e 2007 Toyota Fortuna (in Cayman Islands)

27.  Darain and Mia also own the following boats:

e 2004 24 foot Malibu

e 2005 24 foot Harris Boat

e 2005 Searay 500 (in Cayman Islands)

e 2006 Boston Whaler 2700 (in Cayman Islands)
e 2009 Seadoo RXT 255 (in Cayman Islands)

e 2009 Seabob (in Cayman Islands)

28. Darain and Mia also own jewelry with a value (at cost) of over $400,000 and insurance
policies with a cash surrender value of in excess of $400,000. The Committee has also engaged Ivey-
Selkirk to value the remaining furnishings and fixtures owned by Darain and Mia.

29.  Darain also owns an interest in a number of business enterprises, most of them in
conjunction with Cory. Most of these business enterprises were connected in some fashion with the
operation of the Debtor’s business. While the Committee believes that many of these businesses are now

defunct and have no value, it appears that a few of the businesses do own substantial assets and that there



may be value to Darain’s interests in these businesses. The Committee and the Debtor are presently
evaluating these business enterprises and have already begun to liquidate some of their assets.

ii. Cory and Heather’s Assets

30. As part of the settlement, Cory and Heather have prepared an affidavit identifying their
assets and holdings. This affidavit is attached to the Cory Settlement (defined below) and attached hereto
as part of Exhibit B. The affidavit attached to the Cory Settlement is consistent with the informatipn
discovered by the Debtor and the Committee.

31. Cory and Heather have significantly more liquid assets than Darain and Mia, including
but not limited to numerous investment and deposit accounts. Cory and Heather have banking
relationships with U.S. Bank, Missouri Valley Federal Credit Union, and Frontenac Bank. In addition to
the foregoing, Cory and Heather have substantial investment accounts, annuities, and mutual funds
purchased through Merrill Lynch and Creative Financial Group. These total approximately $9,200,000.
Cory and Heather additionally have significant cash surrender value in life insurance policies.

32. Cory and Heather own the following real estate:

e 302 Atkinson Way, Wentzville, MO
e 45 Via Preminenta, Sunrise Beach, MO
¢ 1756 Grouse Rdg, Truckee, CA
e 229 Bless Us Drive East, Wentzville, MO
e 505 Lias Way, Wentzville, MO
718 Wenstone Crossing Way, Wentzville, MO
e 261 Three Cedars Drive, O’Fallon, MO (deed of trust only)

33. Cory and Heather own the following vehicles:

e 2009 Cadillac Escalade
e 2009 Dodge Ram

e 2009 Jeep Wrangler

e 2008 Chevy Suburban
e 2005 Ford Mustang

e 2008 Mercedes C350

e 1969 Dodge Super Bee

34. Cory and Heather own the following boats:

e 2008 Mastercraft X45



o  Trailer for Mastercraft
e 2005 Formula
e Seadoos (2)

35. Cory and Heather also own a substantial number of ATVs and motorcycles:

e 2008 Polaris Sportsman XP 850
e 2009 Polaris Sportsman 800

e 2008 Suzuki Quad Sport 450

e 2008 Suzuki Quad Sport 400

e 2006 Kawasaki Brutforce 750

e 2009 Kymco UXV

e 2008 Harley Davidson VRCSCX
e 2009 Harley Davidson Limited

e 2006 Yamaha four wheeler

e 2009 Honda 2 WHL

e 2009 Honda 2WHL

e 2007 KYMC four wheelers (2) (youth size)
o John Deere Tractor

36. Cory also owns an interest in a number of business enterprises, most of them in
conjunction with Darain. Most of these business enterprises were connected in some fashion with the
operation of the Debtor’s business. While the Committee believes that many of these businesses are now
defunct and have no value, it appears that a few of the businesses do own substantial assets and that there
may be value to Darain’s interests in these businesses. The Committee and the Debtor are presently
evaluating these business enterprises and have already begun to liquidate some of their assets.

THE SETTLEMENT TERMS

A. The Darain Seftlement

37. The Committee, the Debtor, Darain and Mia have agreed to resolve all claims brought
against Darain and/or Mia in the Committee Litigation and the Debtor Litigation and all other potential
claims against Darain and/or Mia. The terms of the Darain Settlement are fully set forth in the Darain
Settlement Agreement, a true and accurate copy of which is attached hereto as Exhibit A and

incorporated by reference herein.



38. A summary of certain of the terms of the Darain Settlement are as follows:”

a. Surrender of Assets. At Closing, Darain and Mia will surrender to the Estate all of

their respective right, title and interest in and to all assets (the “D&M Assets™) owned
by them in any capacity;

b. Payment to Mia. At Closing, the Estate shall transfer the following assets to Mia (the
“Mia Settlement Assets”) from the D&M Assets:
i $500,000 in cash;
il. Jewelry with an appraised liquidation value of no more than $25,000 as

established by an appraiser of the Estate’s choosing;

111, Two vehicles with a NADA trade-in value of no more than $75,000 in the
aggregate; |

1v. Bedroom furniture and toys for Darain and Mia’s children; and

V. Other household furnishings and clothing with an appraised liquidation value

of no more than $50,000 as established by an appraiser of the Estate’s
choosing;

c. Use of Mia Settlement Assets. Mia may not transfer title to any portion of the Mia

Settlement Assets to Darain.

d. Asset Verification. Darain and Mia shall each submit to an examination or deposition

under oath by one representative of Debtor and one representative of the Committee
regarding the accuracy and completeness of the Financial Statement and the conduct
of Darain and Mia’s financial affairs from and since January 1, 2002 to the present.
Upon request, Darain and Mia must also produce to the Estate any documents within
their possession, custody or control pertaining to their financial position or the

conduct of their financial affairs. Darain and Mia shall further instruct all attorneys,

* Al capitalized terms used in the subsections to this paragraph and not otherwise defined shall have the respective
meanings set forth in the Darain Settlement Agreement.
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financial advisors, accountants or other professionals with whom they have in the
past retained or consulted to cooperate fully with the Estate’s efforts to verify the
accuracy and completeness of the Financial Statement or any other issue regarding
the conduct of Darain and Mia’s financial affairs from and since January 1, 2002 to
the present;

Consent Judgments. Simultaneously upon the filing of this Motion, Darain shall

execute and deliver to the Estate a Consent Judgment in the Debtor Litigation for $50
million, and Mia shall execute and deliver to the Estate a Consent Judgment in the
Debtor Litigation for $650,000. The Estate shall hold the Consent Judgments in
escrow and will file the Consent Judgments upon the discovery that any of Darain
and Mia’s disclosures in the Financial Statement and/or the Atkinson Depositions
were materially inaccurate or incomplete and compliance with the notice and

objection procedures set forth in the Darain Settlement Agreement at paragraph 12.

B. The Cory Atkinson Settlement

The Committee, the Debtor, Cory and Heather have agreed to resolve all claims brought

against Cory and/or Heather in the Committee Litigation and the Debtor Litigation and all other potential

claims against Cory and/or Heather. The terms of the Cory Settlement are fully set forth in the Cory

Settlement Agreement, a true and accurate copy of which is attached hereto as Exhibit B and

incorporated by reference herein.

A summary of certain of the terms of the Cory Settlement are as follows:*

Surrender of Assets. At Closing, Cory and Heather will surrender to the Estate all of

their respective right, title and interest in and to all assets (the “C&H Assets™) owned

by them in any capacity;

? All capitalized terms used in the subsections to this paragraph and not otherwise defined shall have the respective
meanings set forth in the Cory Settlement Agreement.

-11 -



b. Payment to Heather. At Closing, the Estate shall transfer the following assets to

Heather (the “Heather Settlement Assets”) from the C&H Assets:

Vi. $500,000 in cash;

Vil Jewelry and other household furnishings and clothing with an appraised
liquidat\ion value of no more than $75,000 as established by an appraiser of
the Estate’s choosing; and

ViiL Vehicles with a NADA trade-in value of no‘ more than $50,000 in the
aggregate;

c. 529 Plans. Upon approval of the Cory Settlement Agreement by the Court, the Estate
and Cory and Heather will work cooperatively so that, in addition to the Settlement
Assets, (a) Brenden Atkinson shall retain $100,000 to be held in a qualified “529
account,” (b) Kaden Miller shall retain $75,000 in a qualified “529 account,” and (c)
Caleb Atkinson shall retain $75,000 in a qualified “529 account™;

d. Asset Verification. Cory and Heather shall each submit to an examination or

deposition under oath by one representative of Debtor and one representative of the
Committee regarding the accuracy and completencss of the Financial Statement and
the conduct of Cory and Heather’s financial affairs from and since January 1, 2002 to
the present. Upon request, Cory and Heather must also produce to the Estate any
documents within their possession, custody or control pertaining to their financial
position or the conduct of their financial affairs. Cory and Heather shall further
instruct all attorneys, financial advisors, accountants or other professionals with
whom they have in the past retained or consulted to cooperate fully with the Estate’s
efforts to verify the accuracy and completeness of the Financial Statement or any
other issue regarding the conduct of Cory and Heather’s financial affairs from and

since January 1, 2002 to the present;
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e. Consent Judgments. Simultaneously upon the filing of this Motion, Cory shall
execute and deliver to the Estate a Consent Judgment in the Debtor Litigation for $40
million, and Heather shall execute and deliver to the Estate a Consent Judgment in
the Debtor Litigation for $875,000. The Estate shall hold the Consent Judgments in
escrow and will file the Consent Judgments upon the discovery that any of Cory and
Heather’s disclosures in the Financial Statement and/or the Atkinson Depositions
were materially inaccurate or incomplete and compliance with the notice and
objection procedures set forth in the Cory Settlement Agreement at paragraph 10.

RELIEF REQUESTED
41. Pursuant to Rule 9019(a) of the Federal Rules of Bankruptcy Procedure, the Court may
approve a compromise or settlement entered into by a debtor. The Court has authority to approve a
settlement proposed by the Committee pursuant to Rule 9019 through the use of its powers under 11

U.S.C. § 105(a) to issue any order “that is necessary or appropriate to carry out the provisions of” the

Bankruptcy Code. See In re TSIC, Inc., 393 B.R. 71, 78 (Bankr. D. Del. 2008).
42. The authority to approve a settlement is within the sound discretion of the court. In doing

so, the Court must conclude that the compromise is fair and equitable and in the best interests of the

estate. Tri-State Fin., LLC v. Lovald, 525 F.3d 649, 654 (8th Cir. 2008). When considering whether a

compromise is fair and equitable, a bankruptcy court should consider four criteria: (1) the probability of
success in the litigation; (2) the difficulties, if any, to be encountered in the matter of collection; (3) the
complexity of the litigation involved, and the expense, inconvenience and delay necessarily attending it;
and (4) the paramount interest of the creditors and a proper deference to their reasonable views in the

premises. See In re Flight Transportation Corporation Securities Litigation, 730 F.2d 1128, 1135 (8th

Cir. 1984), cert. denied, 469 U.S. 1207 (1985) (cited in In re Apex Oil Co., 92 B.R. 847, 867 (Bankr,

E.D.Mo. 1988))Protective Comm. For Indep. Stockholders of TMT Trailer Ferry, 390 U.S. 414, 424

(1968); see also Tri-State, 525 F.3d at 654. The Court need not conclusively determine claims subject to

compromise, nor find that the settlement constitutes the best result obtainable. Cosoff vs. Rodman (In re
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W.T. Grant Co.), 699 F.2d 599, 608, 613 (2nd Cir. 1983), cert. denied, 464 U.S. 822 (1983). The Court
needs only determine that the settlement does not fall "below the lowest point in the range of

reasonableness.” Id. at 608, see also In re New Concept Housing, Inc., 951 F2d 932, 938 (8th Cir. 1991).

43. Each of the Settlement Agreements is fair and equitable. While the Debtor and the
Committee believe there is a high probability of success in the Debtor Litigation and the Committee
Litigation against each of the Settling Defendants, the ‘delay, expense and inconvenience to the
Committee, Debtor aﬁd its estate that would result from having to go through a trial and then seek
enforcement of a judgment recommend approval of the Settlement Agreements.

44. The Committee and the Debtor both believe that the Settlement Agreements are in the
best interests of the bankruptcy estate. Not only do the Settlement Agreements resolve the Adversary
Proceedings, negating the inherent risks associated with any litigation, but the Settlement Agreements
resolve the expense and difficulty of enforcement. Had there been no settlement and if the Debtor had
obtained a judgment against the Settling Defendants, the Debtor and/or Committee would have had to
expend considerable time and resources collecting the judgment. These collection activities would have

required levying and/or executing on :

(a) 35 cars, boats and other items located in Missouri and the Caymans.
(b) 11 separate pieces of real estate located in Missouri, California and the Caymans.
(c) at least 19 separate bank and other accounts located in various jurisdictions.

45. Approval of each of the Settlement Agreements is in the best interests of Debtor’s
bankruptcy estate and all of its creditors because they achieve the best possible result without expending
the significant amounts of time and money that would be required to go through a trial and then seek

enforcement of a judgment.
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WHEREFORE, the Committee respectfully requests that this Court enter an Order approving
each of the Cory Settlement Agreement and the Darain Settlement Agreement and granting such other
and further relief as it deems just and proper.

Dated: September 30, 2010
St. Louis, Missouri

Respectfully submitted,

THOMPSON COBURN LLP

By: /s/ David A. Warfield
David A. Warfield (EDMo # 4642)
dwarfield@thompsoncoburn.com
Brian W. Hockett (EDMo # 498697)
bhockett@thompsoncoburn.com
Allison E. Graves (EDMo # 5217003)
agraves@thompsoncoburn.com
One US Bank Plaza
St. Louis, MO 63101
Ph. 314.552.6000
Fax: 314.552.7000

Attorneys for the Official Committee of Unsecured
Creditors for US Fidelis, Inc.

and
LATHROP & GAGE LLP

By: /s/ Robert E. Eggmann
Robert E. Eggmann, #3044, #37374
7701 Forsyth Blvd., Suite 400
Clayton, Missouri 63105
Telephone: (314) 613-2800
Telecopier: (314) 613-2801
reggmann@lathropgage.com
and
Brian T. Fenimore, #41308, #497607
2345 Grand Boulevard, Suite 2200
Kansas City, Missouri 64108-2618
Telephone: (816) 292-2000
Telecopier: (816) 292-2001
bfenimore@lathropgage.com
ccox@lathropgage.com

Attorneys for Debtor US Fidelis, Inc.
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Certificate of Service

The undersigned hereby certifies that a true and accurate copy of the foregoing was served on all
parties receiving notice through the Court’s CM/ECF system this 30th day of September, 2010, as
follows:

VIA CM/ECF E-MAIL

Robert A. Breidenbach on behalf of Darain Atkinson
rab@goldsteinpressman.com

Matthew C Casey on behalf of David Rucker, et al
mcc@caseydevoti.com

Marvin E. Clements on behalf of TN Dept of Comm. and Ins.-Consumer Affairs
agbhankcal@ag. tn. gov

Crystanna V. Cox on behalf of US Fidelis, Inc.
ccox@lathropgage.com

A. Thomas DeWoskin on behalf of Mia Atkinson
edmoecf@dmfirm.com, sridge@dmfirm.com;jdoering@dmfirm.com;mbono@dmfirm.com

Spencer P. Desai on behalf of Cory Atkinson
sdesai@desailawfirmllc.com, whickey@desailawfirmlilc.com

Robert E. Eggmann on behalf of US Fidelis, Inc.
reggmann(@lathropgage.com

Susan K. Ehlers on behalf of Mepco Finance Corporation
sehlers@armstrongteasdale.com

Brian T. Fenimore on behalf of US Fidelis, Inc.
bfenimore@]lathropgage.com

David L. Going on behalf of Mepco Finance Corporation
dgoing@armstrongteasdale.com

Scott A. Greenberg on behalf of Fidelis Care New York
sgreenberg@sandbergphoenix.com,, rhileman@sandbergphoenix.com; jnitsch@sandbergphoenix.com;
meculloch@sandbergphoenix.com

John R Hamill on behalf of Barklage, Bretf, Wibbenmeyer & Hamill, P.C.
jhamill@barklage-brett.com, cqueen@barklage-brett.com

William Jeffrey Jernigan on behalf of Mississippi Public Service Commission
jeff jernigan@psc. state.ms.us, jeffjernigan@gmail.com

Peter D. Kerth on behalf of Frisch Masonry, Inc.
pdkerth@gjn.com, djmiller@gm.com

Jeff Klusmeiet on behalf of State of Missouri
Jeff Klusmeier@ago.mo.gov, Melissa.Conley@ago.mo.gov
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Kathryn M. Koch on behalf of Darain Atkinson
kmk@goldsteinpressman.com

Jessica L. Liss on behalf of Benjamin Mantle
liss@rpslaw.com, mccraw@rpslaw.com

Mary C. Lobdell on behalf of the Attorney General, State of Washington
CPTacEF@atg.wa.gov

Cherie K. Macdonald on behalf of R. G. Brinkmann Company
ckm@greensfelder.com

Yuval H Marcus on behalf of Fidelis Care New York
marcus@leasonellis.com

David L. Marcus on behalf of Graves Bartle Marcus & Garrett, LLC
dmarcus@gbmglaw.com, ecfl@gbmglaw.com

Richard M. Maseles on behalf of Missouri Department of Revenue
edmoecf@dor.mo.gov

M. Vance McCrary on behalf of Benjamin Mantle
vmcecrary@thegardnerfirm.com

Kevin J McGiness on behalf of Benita Bruno
kmeginess@mldclassaction.com, nmarem@mldclassaction.com;pmacuga@mldclassaction.com

James L Moeller on behalf of US Fidelis, Inc.
jmoeller@lathropgage.com, ttroutner@lathropgage.com

James Moloney on behalf of US Fidelis, Inc.
jmoloney@lathropgage.com, Irittenhouse@]lathropgage.com

Hal F. Morris on behalf of Texas Attorney General's Office
hal.morris@oag.state.tx.us, matthew.crouch@oag.state.tx.us

Jon S. Musial on behalf of Prestige Administration, Inc.
jon.musial@azbar.org

Office of U.S. Trustee
USTPRegion13.SL.ECF@USDOJ.gov

Mary Elizabeth Olsen on behalf of Benjamin Mantle
molsen@thegardoerfirm.com, apage@thegardnerfirm.com

Lawrence E. Parres on behalf of Prestige Administration, Inc.
Iparres@lewisrice.com

Norman W. Pressman on behalf of Goldstein & Pressman, P.C.
nwp@goldsteinpressman.com, secularjew@hotmail.com

Thomas H. Riske on behalf of US Fidelis, Inc.
triske@lathropgage.com, sking@lathropgage.com

Michael C. Seamands on behalf of Diane Breckenridge Interiors, Inc.
mseamands@]lashlybaer.com, kvoss@lashlybaer.com
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Steven Douglas Shurn on behalf of Tier One Warranty Services
sshurn@hwa.com

David A. Sosne on behalf of First Citizens Bank and Trust Company
dasattymo@scwpclaw.com

David C. Tufts on behalf of Benjamin Mantle
dtufts@thegardnerfirm.com

Tai J. Vokins on behalf of Office of Kansas Attorney General
tai.vokins@ksag.org, melissa.oconnor@ksag.org '

Benjamin K Westbrook on behalf of Darain Atkinson
bkw@goldsteinpressman.com

Melissa G. Wright on behalf of Office of the Ohio Attorney General melissa. wright@ohioattorneygeneral.gov

/s/ David A. Warfield
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EXHIBIT A

Darain Settlement Agreement



EXHIBIT B

Cory Settlement Agreement




FIRST AMENDED AND RESTATED SETTLEMENT AGREEMENT

THIS FIRST AMENDED AND RESTATED SETTLEMENT AGREEMENT is entered
into on this 19th day of October, 2010 by and among DARAIN ATKINSON (“Darain™) and
MIA ATKINSON (“@”),‘ husband and wife, who are both residents of the State of Missouri
(Darain and Mia will sometimes collectively be referred to as the “Atkinsons”), US FIDELIS,
INC., a Missouri corporation that is presently a debtor in possession under Chapter 11 of the U.S.
Bankruptcy Code in Case No. 10-41902 (“USF”) pending in the U.S. Bankruptcy Court for the
Eastern District of Missouri (the “Bankruptcy Court”); and‘the OFFICTAL UNSECURED
CREDITORS’ COMMITTEE OF US Fidelis, Inc. (the “Committee”) (For ease of reference,
USF and the Committee will sometimes be jointly referred to as the “Estate”).

Preliminary Statement

At all times relevant to this Settlement Agreement Darain was the President of USF, a
member of USF’s Board of Directors, and the owner of 50% of the issued and outstanding shares
of stock in USF. The Committee has filed suit against Darain and Mia (among others) which
litigation is pending in the Bankruptcy Court as Adversary Proceeding No. 10-4172 (the
“Committee Litigation™). USF has filed suit against Darain and Mia (among others) which
litigation is pending in the Bankruptcy Court as Adversary Proceeding No. 10-4225 (the “USF
Litigation”). The Atkinsons, USF, and the Committee now wish to resolve the issues posed by
the Committee Litigation, the USF Litigation, and other potential claims, all as is more
particularly set forth in this Settlement Agreement.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of

which are hereby acknowledged, the Estate and the Atkinsons hereby agree as follows:

! This First Amended and Restated Settlement Agreement supercedes that certain Settlement Agreement dated
September 29, 2010 among the parties.



1. Transfer of Assets. At Closing (as hereafter defined) and subject to their rights in

paragraph 16 of this Settlement Agreement, the Atkinsons will transfer to the Estate all of the
Atkinsons’ respective right, title and interest in and to all assets or property (the “Assets’) owned
by them in any capacity, including but not limited to individually, jointly, or in trust. The
Atkinsons agree that this paragraph is intended to result in the transfer to the Estate of all Assets,
known or unknown, disclosed or undisclosed, in which the Atkinsons have any legal or equitable
interest whatsoever, including but not limited to real property, personal property, cash, bank
accounts, brokerage accounts, contract rights, stocks, bonds, notes, instruments, claims, rights to
receive payments or distributions or dividends, causes of action, or any other property right of
value. For the avoidance of any doubt, all funds in the escrow account established by Order of
the Bankruptcy Court dated April 23, 2010 in the Committee Litigation (the “GP Escrow
Account”) will be transferred to the Estate at Closing. To facilitate the transfer of the Assets, the
Atkinsons will each execute and deliver at Closing a Limited Power of Attorney substantially in
form attached to this Settlement Agreement as Exhibit A.

2. Payment to the Atkinsons. At Closing, from the Assets transfer by the Atkinsons,

the Estate will transfer to Mia Atkinsdn the following assets (collectively, the “Settlement
Assets”): (a) $500,000 in cash (less the Moving Advance described in Paragraph 7), (b) jewelry
and other household furnishings and clothing with an appraised liquidation value of no more than
$75,000 as established by an appraiser of the Estate’s choosing; (c) two vehicles with a Kelly
Blue Book trade-in value of no more than $75,000 in the aggregate; and (d) bedroom furniture
and toys for the Atkinsons’ children that has a modest value.

3. Restrictions on Use of Settlement Assets. Upon payment of the Settlement Assets

and subject to the continuance of the Living Expense Injunction described in paragraph 18, Mia



Atkinson may utilize the Settlement Assets as she sees fit (including purchasing any of the
Assets transferred to the Estate upon terms otherwise acceptable to the Estafe), provided,
however, that Mia may never transfer any interest in any of the Settlement Assets to Darain,
either directly or indirectly, as co-tenants, tenants by the entirety, or otherwise unless required by

court order.

4. Additional Terms Regarding Transfer of Assets. Notwithstanding the foregoing,
in lieu of accepting the transfer of a particular Asset(s), at the Estate’s sole option, at Closing the
Atkinsons will grant to the Estate a lien, security interest, or other similar encumbrance on such
Asset(s) together with a non-recourse promissory note secured by such encumbrance. In
addition, the Estate retains the right to refuse to accept the transfer of any Asset that it believes
would be burdensome or of inconsequential value to the Estate by delivering written notice to the
Atkinsons.

5. Asset Proceeds Account. At Closing, USF will establish and maintain a separate,

segregated bank account at an authorized depository into which the proceeds of all of the Assets

will be deposited (the “Asset Proceeds Account™). Except as expressly set forth in this

Settlement Agreement, USF will pay from the Asset Proceeds Account all costs of maintaining,
msuring or holding any of the Assets pending their sale (the “Holding Costs”). Upon entry of the
Settlement Order (as defined below), the Atkinsons will have no interest in the Asset Proceeds
Account except as expressly described in paragraph 16 of this Settlement Agreement.

6. Marketing and Sale of Assets. After Closing, all non-cash Assets (including any

Assets i which the Estate holds only a lien, security interest, or other encumbrance) will be
marketed for sale by the Estate or professionals retained by the Estate. Until such time as USF

confirms a plan (the “Bankruptcy Plan”), the Assets may be sold pursuant to 11 U.S.C. § 363



upon such notice as may be required by the Bankruptcy Court. The Atkinsons will cooperate in
all respects with the marketing and sale of the Assets, including but not limited to executing any
necessary transaction documents and responding to any reasonable information requests.

7. Lakeview Property. On or before the later of (a) the Closing Date, or (b)

November 15, 2010, the Atkinsons shall vacate the home at 5 Lakeview, Lake St. Louis, MO and
remove all contents described in paragraph 2(b), (c), and (d) hereof. Upon the execution of this
Agreement, Mia Atkinson will receive $9,000 from the GP Escrow Account for moving and
related expenses (“Moving Advance”). The Atkinsons shall execute and deliver to the Estate a
lease agreement for their occupancy of the Lakeview Property.

8. Pigeon Court Property. Mia Atkinson’s grandparents, at their election, may

continue to occupy the home located at 215 Pigeon Court, Lake St. Louis, MO 63367 (“Pigeon
Property”) without paying rent so long as they (a) execute and deliver to the Estate a lease
agreement that permits the Estate to terminate their occupancy upon sixty (60) days written
notice, (b) perform and pay for routine cleaning and maintenance on the Pigeon Property and (c)
pay all utilities associated with their continued occupancy of the Pigeon Property. At all times,
Mia Atkinson’s grandparents must (x) refrain from damaging or committing waste upon the
Pigeon Property , (y) cooperate fully in all efforts to market the Pigeon Property for sale, and (z)
refrain from creating or permitting to be created a lien against the Pigeon Property.

9. Financial Statement. The Atkinsons each separately warrant and represent to USF

and to the Committee that Exhibit B to this Settlement Agreement is a full and complete
statement of all of the assets that the Atkinsons own as of September 29, 2010, either jointly,

individually, in trust, or in any other manner whatsoever (the “Financial Statement™). The

Atkinsons each separately agree and acknowledge that USF and the Committee have each relied



on the completeness and accuracy of the Financial Statement in making their respective
determinations to enter into this Settlement Agreement and that the Financial Statement is
provided under penalty of perjury under 28 U.S.C. § 1746.

10. Asset Verification. On or before October 18, 2010, the Atkinsons will each

submit to an oral examination or deposition under oath by one representative of USF and one

representative of the Committee (the “Atkinsons Depositions™) regarding the accuracy and

completeness of the Financial Statement and the conduct of the Atkinsons’ financial affairs from

and since January 1, 2002 to the present (the “Relevant Period”). Upon request, the Atkinsons

must also produce to the Estate any documents within their possession, custody, or control
pertaining to their financial position or the conduct of their financial affairs during the Relevant
Period. The Atkinsons will instruct all attorneys, financial advisors, accountants, oe other
professionals with whom they have in the past retained or consulted to cooperate fully with the
Estate’s efforts to verify the accuracy and completeness of the Financial Statement or any other
issue regarding the conduct of the Atkinsons’ financial affairs for the Relevant Period, and the
Settlement Order will require any such attorney, financial advisor, accountant, or other
professional to so cooperate.

11.  Withdrawal of Settlement Motion. If the Estate becomes dissatisfied at any time

prior to entry of the Settlement Order with the results of or the Atkinsons’ cooperation with the
asset verification procedures, the Estate may withdraw its Settlement Motion and proceed with
the Committee Litigation, the USF Litigation, and the pursuit of other claims against the
Atkinsons.

12. Consequences for Inaccurate or Incomplete Disclosure. If the Estate learns after

entry of the Settlement Order that any of the Atkinsons’ disclosures in the Financial Statement or



the Atkinson Depositions were materially inaccurate or incomplete (an “Inaccurate Disclosure™),

it will provide a written notice to the Atkinsons of the alleged Inaccurate Disclosure (the “Notice
of Alleged Inaccurate Disclosure™). If the Atkinsons are unable to explain the alleged Inaccurate
Disclosure to the Estate’s satisfaction within ten days after receipt of the Notice of Alleged
Inaccurate Disclosure, the Estate may file a Notice of Inaccurate Disclosure with the Bankruptcy
Court and the Atkinsons will have three business days thereafter to file an objection (the
“Objection”) to the Notice of Inaccurate Disclosure. If the Atkinsons do not timely file an
Objection or if the Bankruptcy Court overrules the Objection, the Estate may then file the
Consent Judgments (as hereafter defined) in the USF Litigation. Furthermore, in such event, any
Releases to the Atkinsons under this Settlement Agreement or the Settlement Order will be

deemed to be immediately rescinded.

13. Consent Judgments. Simultaneously upon the filing of the Settlement Motion,

Darain Atkinson will execute and deliver to the Estate a Consent Judgment in the USF Litigation
for $50 million and Mia Atkinson will execute a Consent Judgment in the USF Litigation for

$650,000 (the “Consent Judgments”). The Estate will hold the Consent Judgments and will file

the Consent Judgments upon the discovery of (a) any Inaccurate Disclosure and compliance with
the above notice and objection procedures or (b) any violation of the injunction imposed on the

Atkinsons in the Committee Litigation (the “Living Expense Injunction™).

14.  Attorney-in-Fact. Any undisclosed asset in which either or both of the Atkinsons

has an interest on the date of the Settlement Order shall also be deemed an “Asset” that is
transferred to the Estate. Darain and Mia Atkinson hereby appoint David A. Warfield as their

limited attorney-in-fact with full authority to cause the transfer of any such undisclosed asset to



the Estate upon its discovery pursuant to the Limited Power of Attorney executed pursuant to
section 1 of this Settlement Agreement.

15. Settlement Motion. Within five business days after execution of this Settlement

Agreement, USF and the Committee will file a joint motion seeking approval of this Settlement

Agreement under Bankruptcy Rule 9019 (the “Settlement Motion™). So long as the Estate is

satisfied with the Atkinsons’ cooperation and compliance with this Settlement Agreement and
the Living Expense Injunction and no Inaccurate Disclosure has been discovered, the Estate will
prosecute the Settlement Motion and will use its best efforts to obtain from the Bankruptcy Court
an order in a form reasonably satisfactory to the Estate and to the Atkinsons approving the

Settlement Motion (the “Settlement Order”) which will contain a release (consistent with this

Settlement Agreement) by the Estate of all claims against the Atkinsons (the “Release”).

16. Confirmation of USF Plan. If the Settlement Order is entered, the Estate will in

due course file and prosecute a plan of liquidation for USF (a “Plan”) that will, infer alia, contain
a procedure where creditors of USF that also assert a claim against one or both of the Atkinsons
may choose to release such claims (such releases shall be referred to generically as “Third Party
Releases”). If a Plan containing Third Party Releases is confirmed by March 31, 201‘1 , the
Atkinsons shall, in such event, be deemed to have relinquished all claims whatsoever to the
funds in the Asset Proceeds Account. If a Plan containing Third Party Releases is not confirmed
by March 31, 2011, (or such other date that the Atkinsons may agree upon or the Court may fix),
then, thé USF Litigation will be reopened and the Atkinsons will be free to claim entitlement to
the funds then in the Asset Proceeds Account and the Assets that have not at that time been sold,
provided, however that the Atkinsons will not, in such event, ever be entitled to recover (a) the

first $1 million deposited in the Asset Proceeds Account, or (b) any Holding Costs expended by



the Estate in connection with the Assets, or (c) any claims for damages or waste arising out of
the Estate’s ownership of the Assets after approval of the Settlement Order.

17.  Mechanic’s Lien Claimants. Creditors of the Atkinsons that have filed
mechanic’s liens against the Lakeview Property arising out of work performed on the
construction or repair of the Lakeview Property (“Construction Claims™) shall be pernﬁtted to
file proofs of claim against the Debtor in the Bankruptcy Case and neither the Debtor nor the
Committee shall object to such Construction Claims on the basis that the Debtor is not obligated
contractually to pay Construction Claims. Nothing shall prohibit the Debtor, the Committee or
any other party from objecting to Construction Claims on any other appropriate grounds.
Creditors holding Construction Claims shall be given an opportunity to provide a Third Party
Release to the Atkinsons in a Plan on the same terms as offered to all other creditors.

18.  Litigation. Upon entry of the Settlement Order, the USF Litigation will be held in
abeyance, and neither USF nor the Atkinsons shall take any action in connection with the USF
Litigation unless (a) there is an Inaccurate Disclosure (and the lapse or passage of any applicable
cure periods as set forth herein) at which time USF is authorized to file the Consent Judgments,
or (b) the USF Litigation is reopened by the failure to confirm a Plan before the deadline
established under this Settlement Agreement. The Committee will use its best efforts to obtain
from the Bankruptcy Court an order extending the terms of all pending injunctions in the
Committe¢ Litigation (including but not limited to the Living Expense Injunction) through the
earlier to occur of (2) confirmation of a Plan, or (b) March 31, 2011, provided, however that Mia
Atkinson may expend up to $16,000 from the Settlement Assets (over and above the monthly
amount called for in the Living Expense Injunction) in connection with actual moving and

housing expenses incurred in such period. If Mia Atkinson concludes that she must spend in



excess of $16,000 for such moving and housing expenses, (x) she may move for modification of
the Living Expense Injunction to allow for such additional expenditures, or (z) both Mia
Atkinson and Darain Atkinsons may waive the benefits of the Living Expense Injunction by
written notice to the Estate and spend the remaining Settlement Assets as she deems appropriate.

19.  Attorneys’ Fees. The Atkinsons will be entitled to retain counsel in connection
with the Bankruptcy Case to implement the terms of the settlement, and such counsel may be
compensated through and including entry of the Closing pursuant to the court order dated July 9,
2010 governing the payment of certain legal fees and costs.

20. Graves Bartle Marcus & Garrett, LLC. If the Settlement Order is entered and the

Closing occurs, the Estate will not pursue any avoidance claims against the law firm of Graves
Bartle Marcus & Garrett, LLC (“Graves Firm”) for payment by USF of attorneys’ fees in
connection with the Graves Firm’s representation of Darain Atkinson in criminal matters (the
“Criminal Representation Fees”). Notwithstanding the foregoing, the Estate reserves its rights to
sue the Graves Firm for the avoidance of any transfers from US Fidelis, Inc. to the Graves Firm
for (a) payment of any amounts other than the Criminal Representation Fees, or (b) for the
Criminal Representation Fees if the Estate learns of any Inaccurate Disclosure.

21.  Closing. The Closing shall occur no later than ten business days after entry of the
Settlement Order at such place and on such date and time as the parties may agree upon.

22.  Miscellaneous. This Agreement may be executed in counterparts. Whenever
possible, each provision of this Agreement will be interpreted in such a manner as to be effective
and valid under applicable law, but if any provision of this Agreement will be prohibited by, or
invalid under, applicable law, such provision will be ineffective to the extent of such prohibition

or invalidity, without invalidating the remainder of such provision or the remaining provisions of



this Agreement. This Agreement shall be binding upon and inure to the benefit of the Estate and
the Atkinsons, and their respective successors and assigns. This Agreement encompasses the
entire agreement of the parties, and supersedes all previous understandings and agreements
between the parties, whether oral or written. Notices shall be given by the parties to their
counsel of record by electronic mail and shall be deemed received on the day that they are sent.

US Fidelis, Inc.: reggmann(@]lathropgage.com and bfenimore@lathropgage.com

Darain Atkinson: nwp@goldsteinpressman.com and kmk@goldsteinpressman.com

Mia Atkinson: tdewoskin@dmfirm.com

Committee: dwarfield@thompsoncoburn.com and bhockett@thompsoncoburn.com

23.  QGoverning Law. This Settlement Agreement shall be governed by and construed
in accordance with the substantive laws of the State of Missouri without regard to conflict of law
principles.

(SIGNATURE PAGE FOLLOWS)
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IN WITNESS WHEREOF, the parties have executed this First Amended and Restated

Settlement Agreément as of the date and year first above written.

US FIDELIS, INC. OFFICIAL UNSECURED CREDITORS’
COMMITTEE OF US FIDELIS, INC.

By: m By:

Scott Eisenberg, Chief Restructuring Officer David A. Warfield, Counsel

Darain Atkinson Mia Atkinson
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IN WITNESS WHEREOF, the parties have executed this First Amended and Restated

Settlement Agreement as of the date and year first above written.

US FIDELIS, INC. OFFICIAL UNSECURED CREDITORS’
COMMITTEE OF US FIDELIS, INC.

Scott Eisenberg, Chief Restructuring Officer David A. Wa clJ Counsel
" Darain Atkinson k/ Mia Atkinson
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~ Exhibit A




DARAIN AND MIA ATKINSON
POWER OF ATTORNEY

: THIS POWER OF ATTORNEY made this day of October 2010 by DARAIN
SON :md MIA ATKXN SCN husband and wife; who are residents of the State of M1ssour1

“Bankruptcy Court”), and the Ofﬁc:lal Unsecuré'd Cred1t0rs Commfctee for US Fldehs Inc (the
“Commlttee”) .

WHEREAS; the Settlement Agreement requlres the Atkmsons to execute and deliver this Power
of Attorney; and .

- WHEREAS, the Atkinsons wish to execute and deliver this Power of Attorney to facilitate
approval of the Settlement Agreement by the Bankruptcy Court.

1. The Atkinsons hereby irrevocably constitute and appoint DAVID A. WARFIELD,
counsel to the Committee, to be their true and lawful attorney-in-fact and in their name, place and stead
to do all or any of the following acts, matters and things namely:~

{a)  todo all other acts and thmgs as the said attorney should in his absolute and unfettered
discretion deem necessary or advisable for the purpose of giving effect to allor any of the
matters and transactions contemplated by the Settlement Agreement and (without
prejudice to the generahty of the foregomg) 1o make, sign, seal, deliver, execute and do

all such deeds, instruments, dgreements, apphcatmns oaths, affidavits, declarations,

conﬁrmanons notices' of assignment and otherwise and acknowledgments thereof,
certrﬁcates, protocols guarantees, indemnities, mdertakmc,s, and any other
ients ‘whatsoever (v\hether of a like nature or not) (mcludmg any notarial acts)
may be. necessary ot adwsable in carrying out the provxsmns of the Settlement
nen! including execuﬂng do nents needed to transfer title to any of the Assets
: ; ment) to the Estate (a., defined in the Setﬂement'

() or more ;iérson or persens as
L or any of the purposes aforesaid.
2. This power ofattorney shall be irrevocable until the confirmation of 2 Plan (as defined in

1




ion the Atkinsons and no person or: .
c substitutes under this Power of
rywer of Attorney

7 executed this Deed the day ar

Notary Public




- __INSTRUMENT NO.

CAYMAN ISLANDS

The Registersd Land Law (2004 Revision).
The Reg:stered Land Rules (2003 Revision)

THIRU SCHEDULE
~ POWER OF ATTORNEY

REGISTRATIONSECTION  BLOCK PARCEL

Rum Point P e o ,‘ 33E : iy SN 1

X We, Dardin Atkinson and lﬁﬁrﬁﬁglﬁm Atkinson

HEREBY APPOINT Da\nd A. ﬂarfreid

of 145 Gray Avenue, St. Louis, Mtssoum {USA} 63119

{[f the power is to be limited to parﬁcular actsonly, de%ete everythmg after ihe word" at%omey‘ ané set om below:
what

powers are to-conferrad.}

Dated this day of October 2010
Sigried by the Donor ke ettty L H el
inthepresenceof- ...

20’! i

i and that stamp duty asses‘;edladjudicated by meﬂ‘ reasury at C L&

_egnstry fees at G | SIS RN relating thereta have been paid.
REGISTEREDthis  dayof 201
REGISTRAR OF LANDS

CAYMAN ISLANDS:




CERTIFICATE OF IDENI‘EFICAHGN

Nsme : Darain Atkinsen

1 HEREBY CERTIFY that ﬁ:eabovenamod Darain ASKInSR.... ored bafnre me on the...... ey

ngnamre and de&gnahon of the person certifying
C‘ERTIFICATE (}F IBEN'I'J!FICATION

i H1_yong ¥im Atkinson

1 HEREBY CERTIFY that the above named Mi¥0ng Kim Atkinson _ appeared before me on the...ecweday
of....0ctober . 2010, and being identified by* rewew of her Missour] driv,er.,§‘.‘1i&e,ns.¢..,......‘,,;‘

{or bemg known 1o me) acknowledged the above mgnaﬁm:,_ r-mark fo be hns.!ﬁaetrs and that he/ikey had ﬁ'eely ami

voluntarily executed Hiis instrument and understood: its- contents.

REL NS e e e S W vt reonidias

1 HEREBY CERTIFY that the above named
cof., , 201.....and bemg identified by

CoRmIRICATE OF mENTIFCATION

1 HEREBY CERTIFY that the above niamed .. ‘ appamdbefm me on ﬂ'w.;n;,..,i....iday
“of, : e 201 wuoiand being identified by* ..

{or bamg known to mc} mknewladged the abovie signature or maxk o be ms{thms,ané that hefthey had,ﬁveeiy‘and
voluntarily executed this instrament and’ mxdershood its contents. :

.................

is dcat




Exhibit B




























































































































